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AHHoOTauus

B n3gaHumn oceellaloTCsl BCE OCHOBHbIE BOMPOCHI Kypca CEMENHOro npasa, udydaemoro
Ha topuanyeckux dakyneretax: obline nonoXeHUs cemenHoro npasa; Opak; OCHOBaHWUS
BO3HUKHOBEHWNS U NpekpalleHns Gpa’yHoro NpaBoOOTHOLLEHUS; NpaBa U 0BA3aHHOCTU CYNpyros;
npaea 1 0693aHHOCTM poauTenen n aeten; 3almTta cemenHolx npas. Ocoboe BHMMaHWE yaeneHo
BOMpOCcaM, UMEOLLUM TECHYHO CBSA3b C MHbIMK OTpPacnsaMu npaea, B YaCcTHOCTU, C rpaXKaaHCKUM
NpaBOM: JIMYHbIE U UMYLLECTBEHHbLIE MPABOOTHOLLIEHUS MEXAY Cynpyramu 1 AeTbMW; NNYHbIE U
NUMYLLECTBEHHbIE NPABOOTHOLLEHWS MEXY OPYTMMU YNIEHaMU CEMBM.

Y4yebHoe nocobue paccunmTaHo Ha LIMPOKUA KPyr 4uTaTenen: CTYOEHTOB CpenHWUX
crneuvanbHbiX Y4ebHbIX 3aBedeHur, crnyllatenenm W acnupaHToB  OPUAMYECKUX BY30B,
NpakTU4eCKUX pabOTHUKOB U UHbLIX MWL, UHTEPECYIOLLMXCA COCTOSTHUEM U PA3BUTUEM CEMENHOIO
3aKoHOAATEeNbLCTBA B HALLEW CTpaHe.
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NMNeTpoB Muxaun Uropesuv
Y4yebHOe nocobue ons
CCY3o0B no cemeuHOMY npaBy

BCTyI'I nTesibHasa CtaTtbs

CeMbsi OCHOBHAA U, IOXKAIyH, TIaBHas sueiika oOiiecTBa. Poib ceMbu B )KH3HU 00IECTBA
OYEeHb Ba)KHA U MHOTOTpaHHa. HeMHOro ecTh 0011eCTBEHHBIX SIBIEHUH, KOTOpbIe (hOKYyCHpOBAIIU
ObI B ce0e MPaKTUYCCKH BCE OCHOBHBIC ACIIEKThI YEJIOBEUCCKOM JKU3HEACSITSIIBHOCTH U BBIXOIMIIN
Ha BCE YPOBHM MPAKTHKHU: OT OOIECTBEHHO-UCTOPUUECKOTO O UHAMBHUAYAIBHOTO; OT IKOHOMHU-
YECKOT0 J0 AyXOBHOTO. CeMbs — OTHO U3 HUX. DTUM OOBSICHIETCS HEYKIIOHHBIA HHTEpEC K CEMbe
CIIEIUAJIMCTOB PA3JIMYHBIX 00JIacTel 3HAHHMI: COLIMOJIOTOB, FOPUCTOB, TICUXOJIOTOB.

Jlo HEeMaBHETO BPEMEHH TOXO]T K OTPACIIM CEMEHHOTO MpaBa, ObLIT HECKOJIIBKO OJTHOCTOPOH-
Huii. OHO paccMaTpUBAJIOCh KaK COCTaBHAs YacTh I'Pa)KJAHCKOTO MpaBa, SBJSSICH OAHOM U3 €ro
MO 0TPaCIEH.

CewmeiiHoe mpaBo, Oylydd CaMOCTOSITENIbHOIN OTpacibio MpaBa, U3ydyaeTcsl KaK OTIAEIbHBIN
IpeIMET B IOpUInYeCKUX By3axX. CylleCTBYIOIIUE K€ HAa CETOIHALLIHUN IEHb TEOPETUUECKHE MaTe-
pHaJIbl, TOCBSIIEHHBIE TAaHHOMY MTPEIMETY, HE B COCTOSIHUU OXBAaTUTh BECh TOT 00bEM OTHOIICHHIH,
KOTOpBIE MOANANAIOT Mo AelicTBUE ero HopM. OOyCIOBIEHO 3TO U HEMPAaBUIBHOW TPAKTOBKON
CEMEHHBIX OTHOIICHUM, X UCKaKEHUEM, HEJJaBHEH CMEHOM CEMEMHOro 3aKOHOJIaTeIbCTBA, MPO-
OieMaMM pa3rpaHUYEHUs CEMEHHOTO U TPaXKAAHCKOTO TpaBa, CEMEWHBIX U IPakIaHCKUX TPaBO-
OTHOILICHUH.

B npeacraBnenHoM yue6HOM mocoOue cienaHa MonbITka 0000IUTh UMEIOLTHIICS TEOPETH-
YECKUU U MPAKTUYECKUNA MaTepHra, TaK WK MHAYE 3aTparuBarolInil ceMeHHbIC MPABOOTHOIICHHUS.
[IpeacraBnenHsblil MaTepuai, CUCTEMAaTU3UPOBaH ¢ yueToM HOpM CeMEeMHOro KojeKca 1 Mosoxke-
HUW WHBIX MTPABOBBIX aKTOB, MPUHATHIX B TAHHOK 001aCTH.
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Tema 1. NMoHATHE, NpeaAMeT U MeTOL, CEMENHOIOo
npaBa. UICTOYHUKN ceMeUHOoro npaBsa

1.1. NoHAaTHe cemenHoro npasa. Cembs —
ocobasi coumnanbHoO-NpaBoBasl Kateropus

B uucne oTpacneil pocCUICKOro mpaBa caMOCTOATEIbHOE MECTO IPUHAIICKUT CEMEUHOMY
npaBy. CeMeliHOe MPaBO — OTPAciib OTHOCUTENIHO HOBasl. Ee cTaHOBIEHNE MPOU30ILIO HEAABHO.
OpnHako ¥ Mo HacToAlEee BpeMs BEAYTCS JUCKYCCUU O €€ MECTE B CUCTEME OTPaciieid POCCUIICKOTO
npasa.

Psan aBropoB mpuien K BBIBOAY O TOM, YTO CKJIAJBIBAIOLIMECS MEXAY 4YJICHAMU CEMbH
UMYIIECTBEHHBIE OTHOILICHUS B CUJIY MX CYry0O JINYHOTO XapakKTepa yTPauuBarOT CTOMMOCTHBIN
XapakTep (KOTOpbIii 00JbIIIe CBOWCTBEH I'Pak1aHCKO-ITPABOBBIM OTHOILIEHUSIM ) M TIOATOMY JTOJIKHBI
pEeryaupoBaThCsl HE TPAXKIAHCKUM IPAaBOM, a 0CO00W CaMOCTOSTENIbHOM OTPacibl0 — CEMEIHBIM
paBoM. !

Jlpyrue B IpOTUBONOJIOKHOCTb UM YTBEPKAAIOT, UTO CeMeHHOe IPAB0 — BHYTPEHHEE CTPYK-
TYpHOE MOoJIpa3iesieHue IpaxkJaHCKOro npasa.? [Ipu 3ToM 1o cBoeMy JIoTH4YeCKoMy 00beMy U clie-
nuduKe, Kak yTBEp)KIal0T OHH, CEMEWHOe MpaBo 00pasyeT Haubosee KPYImHOe CTPYKTypHOE MOJI-
paszieneHne TpaXkKaIaHCKOTo MpaBa, SBISSICh €0 MOJ0TPACIbIo.

Henb3s ¢ 0qHO3HAYHOM YBEPEHHOCTBIO YTBEPKIATh O BEPHOCTH TOW WJIM MHOW TOYKH 3pe-
HUs. B BBICKa3bIBaHUAX KaXXI0TIO U3 aBTOPOB MMEETCS 1011 UCTUHBI. OIHaKO IPUOPUTET BCE K€
OTAETCS MEPBOM U3 MTPUBEICHHBIX MO3ULIUN.

Takum 00pa3zoM, ceMeifHOe NMpaBO MOXKHO OIPENENIUTh KaK CaMOCTOSTENBHYIO OTpPAacib
npaBa, MPECTABIAIONINX COOO0H CHCTEMY MPAaBOBBIX HOPM, HAINIPABICHHBIX Ha YPETYJIUpOBaHHE
CEMEHHBIX MPaBOOTHOLICHUH, BOZHUKAIOIINX U3 Opaka, KpOBHOTO POJICTBA M UHBIX ()OPM MIPUHA/I-
JIEKHOCTH K CEMBE.

Crienin(rka ceMeiHOTO MmpaBa Kak CaMOCTOSITEIBHON OTPACIM POCCUHUCKOTO TpaBa 3aKIro-
YeHa B TOM, YTO €€ OCHOBOM SIBIISICTCS 0COOBII CONMANTLHBIN HHCTHTYT JF000H OOIITHOCTH — CEMBbSL.

CeMbs1 — aKTUBHOE Hayaslo, OHa HUKOIJIa HE OCTAETCsl HEM3MEHHOM, a IEPEXOANUT OT HU3IIEN
(hOpMBI K BBICIIEH, TT0 MEpE TOTO KaK OOIIECTBO Pa3BUBACTCS OT HU3ILIEH CTYIEHH K BBICIICH.*

CeMbst urpaeT He MOCIIEAHIOK POJib B )KU3HU OOIIECTBA, TOCY/1apCTBA U KOHKPETHOM JIMYHO-
CTH.

Ponb cembu B xH3HM 00111€CTBAa OYEHb Ba’KHA M MHOTOTpaHHa.

CoBpeMeHHast ceMbsl SIBISIETCS PE3yIbTaTOM MHOTOBEKOBOTO HCTOPUYECKOTO Pa3BUTHUS pas-
HOTUTAHOBBIX OTHOIIICHWH, CBSI3aHHBIX ¢ OpakoM u cembeil. COIMONIOTH O] CEMbEH TTOHUMAIOT
OCHOBAHHYIO Ha Opake MM KPOBHOM POJCTBE MAIYIO TPYIILY, WICHBI KOTOPOW CBSI3aHBI MEXITY
c000i1 00IIHOCTHIO ObITA, B3AUMHON MTOMOIIIbIO, MOPAJIbHOM U MPaBOBON OTBETCTBEHHOCTHIO.

CeMbs1 —3TO Majias collMaibHas rpyIa JitoAei, 00beAMHEHHBIX KPOBHOPOJICTBEHHBIMU UITU
WHBIMH IPUPABHEHHBIMU K HUM CBA35IMH, a TAaK’K€ B3aUMHBIMU [IpaBaMH U 00S3aHHOCTSIMHU.

'O Ceepaiios I. M. Cosetckoe cemeitnoe npaBo. M, 1958; bparycek C. H. [Ipeamer u cuctema COBETCKOTO Ipa)KIaHCKOTO
npasa. M., 1963; Tapxos B. A. CoBetckoe cemeiinoe mpaso. Caparos, 1963 u ap.

2 Hodde O. C. Coserckoe rpaxaanckoe npaso. Y. II1. JI., 1965; Anrokonbckas M. B. Cemeiinoe npaso. M: IOpucts, 1996.
3 I'paxxnanckoe npaBo: Yuebnuk. Y. I/ mon pen. Cepreea A. I1., Toncroro 0. K. M: IIpocnekt, 1998.

4 DHrensc @. IIpoucxoxieHHe CeMbHU, YaCTHOUW COOCTBEHHOCTH U rocynapctsa. M36pannsie npousseaenus. B 3-x . T. 3. M:
TTomutuzaar, 1986. 639 c.
5
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Cembs — 310 crierduyeckas Gpopma COUaTbHON KU3HEACATEIBHOCTH JIOCH, 00yCIIOB-
JIEHHAsl 5KOHOMUYECKUM CTPOEM 00IllecTBa, OCHOBaHHAsl Ha Opake WM POACTBE, BKIIIOYAsl BCIO
COBOKYITHOCTb OTHOIICHHUH (MEXKIY MYy>KeM H )KEHOU, POAUTEISIMU U IETHMH, MEXKTy Pa3TUIHBIMA
TIOKOJICHUSIMH ), CKJIQIBIBAIOIIUXCSI HA 0a3¢ COBMECTHOU Pa3HOCTOPOHHEH ACSITEILHOCTH €€ 4Jie-
HOB, B KOTOPOH peasn3yroTcs Kak MOTpeOHOCTH 001mIecTBa (B (PU3NIECKOM M TyXOBHOM BOCIIPOU3-
BOJICTBE UEJIOBEUECKOM JTMYHOCTH, B 00€CTIEYeHUN HOPMAJILHON COBMECTHOW KU3HENCATEIIEHOCTH
JFONIeH B cepe TMIHON KHU3HH), TaK U MOTPEOHOCTH WHANBU/IA (B MHTUMHBIX CBS35IX, B CEMEHHOM,
JMYHOM CYacThe).’

W3 npuBeneHHBIX ONpeAeseHH CEMbH MOXKHO BBIJICIUTH DSl CHEIM(PUIHBIX TPU3HAKOB,
XapaKTepU3YIOUINX JaHHOE SIBICHUE. Bo-TIepBhIX, CeMbst — 3TO Beera rpymnma iroaei. Kakux-nmm6o
YHCIICHHBIX PAMOK OTPAaHWYHMBAIOIINX pa3Mep ATOW TPYIIIbI, HE MPUBOIUTCS, OIXHAKO JENACTCS
o0si3aTeNbHOE YKa3aHHE Ha TOT (DAaKT, YTO 3Ta IpyMia HEe3HaYUTeIbHA 10 CBOUMM pa3MepaM. Bo-
BTOPBIX, B OCHOBE 00pa30BaHus U JAbHEHIIIET0 B3aUMHOTO CYIIIECTBOBAHUS TAKOW TPYTIITHI JICKHT
KpOBHasl CBSI3b (MHOTZIa TOBOPAT TakKe 0 OpayHbIX y3ax). B-TpeTbux, momumo (akToB pojacTBa U
Opaka, CeMbIO OOBEIMHSAIOT U OOITHOCTH OBITA, U B3aUMHAsi MOpPaJIbHAsi OTBETCTBEHHOCTh TIEPET
WHBIMH 4JIeHaMH o0111ecTBa. B-ueTBepThIX, poiib ceMbU B 001IeCTBE 00YCIIOBIIEHA TOTPEOHOCTAMU
MOCJIETHETO B (PU3UYECKOM U TyXOBHOM BOCIIPOM3BOJCTBE €TO YJICHOB.

C yueToM cka3aHHOTO CEMbIO MOXKHO OIIPEENIUTh KaK 0COOYI0 COLMANIbHYIO TPYIIITY JHOIEH,
CBSI3aHHBIX MEXy COOO0M B CHITy pOICTBa WK (pakTa Opaka, a paBHO UHBIX IOPUANYECKUX (PAKTOB,
o0nagaroumx 00IHOCTHI0 HHTEPECOB U HECYIIUX OCHOBHYIO COLIMATIbHYIO Harpy3Ky, CBI3aHHYIO
¢ TOTpeOHOCTAMU 00IIIeCTBa B BOCIIPOU3BOJICTBE €TI0 WICHOB.

B cembe 3akiiouaercs onHa M3 BaKHEHIIMX CTOPOH JKM3HM 4eloBeka. Majo Toro, 4To
MTOCPEICTBOM CEMBH B 3HAYMTEIIHLHON MEpe YIOBIETBOPSETCS OTHA U3 €TO COIMAIBHBIX IOTPEOHO-
CTel — MOTPEOHOCTH B OOIIIEHNHU, CEMbsSI TAaK)KE B HEKOTOPOUM Mepe CIIOCOOCTBYET peain3aliii ero
MOTEHIIMAJa ¥ CYIIECTBEHHBIX MHTEPECOB. B TO jke BpeMsi CeMbsl BIUSET U Ha )KU3Hb O0IIECTBa,
TaK KaK UTpaeT BXHEUIIYIO POJIb B MPOIODKEHUH POJia YeJI0BEYECKOTO, B BOCITUTAHUH MOAPAC-
TAIOMIETO TTOKOJICHHS, CTAHOBJIIEHUH €T0 MOJHONPABHBIM YWICHOM HalIero o0mecTsa, B popMupo-
BaHUU U Pa3BUTHUU CBOOOIHOM U CAMOCTOSTEIbHOM JINYHOCTH.

C y4yeToM Takoi poiH ¥ 3HAYUMOCTH CEMbH B )KU3HHU OOIIECTBA OTHOIICHHS, BOSHUKAIOIIHIE
B paMKax IMOCJIeTHEH, TOIDKHBI OBITh OTPEICTICHHBIM 00pa30M yperyiupoBansl. bomnbmas yacte B
WX PETYJIIMPOBAaHHUH BBINIAAAET Ha JIOJ0 MOPAJIH, HPAaBCTBEHHOCTH, KYJIBTYPbI, PEJTUTHH, OJHAKO HE
MOCJIETHIOIO POJIb B MPOLIECCE UX PETYIUPOBAaHUS OTBOAUTCSA HOpMaM IpaBsa. [locienHue B cBOIO
ouepenb, 00bEIUHSACH B TPYIIIBI, 00pa3yroT 000Cc00IeHHYI0 chepy 3aKOHOIATEIHCTBA — CEMEUHOE
3aKOHOZATEIbCTBO.

Crnemyer OTMETHTD, YTO Ha CETOHSIIHNHN JICHb HA B OTHOM M3 JICHCTBYIOIIMX HOPMATUBHBIX
aKTOB HE JaeTcsl 3aKOHO/IaTEeJIbHOTO OINpeAEICHHUs] CEMbU, O HEOOXOAMMOCTH KOTOPOI'O B JIUTEPA-
Type BEAyTCsl JUINTENbHBIC CIIOPHI U HE TIPeKpaniaeMble JUCKYCCHH. B3IIs10B Ha 3TOT cYeT BhIpa-
6otanoch Hemano. OgHaKo, HECMOTPSI Ha BCIO LIUPOTY, YCJIOBHO UX MOXHO OOBEIUHUTH B JIBE
KPYITHBIE TPYIIIBL.

CTOpPOHHHKH TEPBOM TOBOPAT O HEOOXOTUMOCTH C(hOPMYITHPOBATh EAMHOE 3aKOHONATEIh-
HOe MoHsTHE ceMbH. CBO€ MHEHHE OHH 0OOCHOBEBIBAIOT TE€M, YTO B 3aKOHE HEOTHOKPATHO BCTpE-
YaeTcs ykazaHHe Ha CEMbIO KaK HOCUTEIIbHHILY CYOBEKTHBHBIX IPaB U 0053aHHOCTEH, TEM CaMbIM,
TIOCIIC/THSSL HAENSETCSl YepTaMH, CBOMCTBEHHBIMU CYOBEKTy mpaBa. OJHAKO YETKOTO TOHSTHS
CEMbH, MO3BOJISIIOIIETO ONPEAEIEHHO BECTU PeYb O HEl Kak 0 cyObeKTe MpaBa, HE CYLIECTBYET,
YTO BBI3BIBACT BCEBO3MOKHBIEC KOJUTM3HH MIPH PEAM3alliH OTAEIBHBIX HOPMAaTHUBHBIX akToB. [Ipu
3TOM, YTBEPKIAIOT OHU, TOCKOJIBbKY Pa3IMYHbIE OTPACIIU MpaBa PErylIupyIoT pa3Hble MO CoAepkKa-
HUIO OTHOIICHHS C yYACTHEM WICHOB CEMbH, BOSHUKAIOT TPYIHOCTH B BRIPA0OTKE YHUBEPCATBHOTO

5 Anrokonsckas M. B. Kypc nexuuii no cemerinomy npasy. M.: FOpucr, 1995.
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HOHATHS CEMbU, IPUEMIIEMOTO JUIsl BCEX oTpaciell npasa. [loaTromy HykHO BbIpaboTaTh U 3aKpe-
IUTh B 3aKOHE ONPEJECIICHNE CEMbU ISl KAKIOW MPABOBOW OTpaciiu, CyObeKTaMU KOTOPOM SIBJISA-
IOTCSl WJIEHBI CEMBHU.

[IpuBepskeHIIbl UHBIX B3IVISAOB, B IPOTHUBOIOJIOKHOCTh MIEPBBIM, 3asIBIISIOT, UYTO 3aKOHO/A-
TeNbHOE (POPMYJIMPOBAHUE MMOHATHS «CEMbI U3NULIHE. CBOIO MO3ULIMIO OHU 0OOCHOBBIBAIOT TEM,
YTO OYE€Hb MHOT000pa3Hbl KPUTEPUH, XapaKTEPU3YIOLINE CEMbIO, U CIUIIKOM PAa3HATCS YCIOBUS
cyliecTBoBaHMs cemeil. K ToMy ke aBTOpbI 3TOr0 MHEHUS [TOJIararoT, YTO CEMbs KaK TaKoBasi CyOb-
€KTOM TIpaBa He SIBIISETCS, CyObEeKTaMH SIBISIOTCS KOHKPETHBIE YWICHBI CEMbHU, O0JIee TOTr0, CEMbs
— 3TO SIBJICHUE HE NPABOBOE, & COLUOJIOTUYECKOE.

Henb3sa roBopuTh 0 BEpHOCTH U HEBEPHOCTHU MPEJICTABICHHBIX B3MIAI0OB. B Kaxiom moa-
XOJIe UMEIOTCS OTPe/ICTICHHBIC A0 UCTUHBI. Henb3s oTpuuarh Toro (axra, 9To CEMbs — sSIBIIE-
HUE UCKJIIOUUTEIBHO COL[MOIOTMUECKOE, OAX0 ] K KOTOPOMY MEHSETCS C yU€TOM OIPENEIIEHHBIX
KU3HEHHBIX OOCTOSITEIIBCTB, B CHIIy YETO HEBO3MO)KHO BBIPAOOTATh ONMPENEICHHOTO YETKOTO ee
noHATHA. B TO ke Bpemsi, Iomnas Moj IeHCTBUE HOPM IIpaBa, CEMbsI CTAHOBUTCS COLMAIbHO-IIPaA-
BOBBIM SIBJIEHHEM, UYTO JA€T BO3MOXHOCTb BKJIIOUUThH B €€ OINpPE/EICHUE KaK COLMaIbHbIE, TaK U
IpaBOBBIC NPU3HAKU. Te€M cCaMbIM CEMbsI CTAHOBUTCS TIOJHOTIPABHBIM CYOBEKTOM IIpaBa, Croco0-
HBIM CBOMMH JICHCTBUSAMU MPUOOpPETATh 115 ceOs mpaBa v HECTH 00S3aHHOCTH, a 3TO YK€ B CBOIO
odepenb MPUBOAUT K HEOOXOTUMOCTH (HOPMYIIMPOBKU €€ €MHOTO OINPENEIICHHS C TOYKH 3PSHUS
IIPABOBBIX HOPM.

B cBs3u ¢ 0TCyTCTBHEM B CEMEMHOM 3aKOHOAATENBCTBE ONPENEICHUS CEMbU U Pa3InYHbIM
TOJIKOBAaHUEM €€ MPHUPOJIbl U XapaKTEPHBIX UEPT B UHBIX OTPACIIAX MpaBa (KUIUILHOM, TpakKIaH-
CKOM, TPY/IOBOM IIpaBe, IIPaBe COLMAIILHOTO 00ecreueHns) peiaraeMble B HayYUHO! TUTeparype
OTIpe/IeIICHUS] CEMbHU HE BCET/Ia OJHO3HAYHBI.

B 3akoHOmarensCTBE TOPEBOMIOLMOHHON Poccuu ceMbsi paccMaTpHUBaIach «Kak COO3 JIMIL,
CBSI3aHHBIX OpakoM, U JIUI], OT HUX MPOUCXOJAIINX». B 0CHOBE ceMbU JIEKUT PU3NOTIOTUYECKUN
MOMEHT: CTPEMJIEHUE K YIOBJIETBOPEHUIO MOJIOBOM MOTPEOHOCTH. DTUM OIpPEAEIAETCS dIEMEH-
TapHbIN COCTAB CEMbHU, IPEANOIAraloUil COEAMHEHUE MY>KUUHbI U KEHILUHBI.

BrnocnenctBuu 3TH paccyk1eHusl 0 CyIIHOCTH CEMbH MOJBEPrajaich KPUTHKE B COBETCKOM
ceMmeitHoM MpaBe, B yacTHocTH [ K. MaTBeeB paccmarpuBall ceMblo Kak OCHOBaHHOE Ha Opake Win
poacTBe 00beTMHEHUE JIMII, CBSI3aHHBIX MEX/1y cCO00I B3aMMHBIMU JTMUHBIMU U UMYILI€CTBEHHBIMU
MpaBaMH U 003aHHOCTSIMH, B3aUMHOM MOpaJIbHOM U MaTepuagbHOM OOLIHOCTHIO U MOAJIEPIKKOM,
POXJAEHUEM U BOCIMTAaHHEM MTOTOMCTBA, BEICHUEM OOLIero xo3siicTra.’

Heckonbko MHOM MOAXO0J K MOHATHIO CEMbU MOKHO BCTpeTUTh Yy B. A. PacenneBa. OH B
CBOIO OYepe/Ib MpeIaraj paccCMaTpUBaTh CEMBIO C IBYX IMO3HITUI: OOIIEH, HIIA COIIMOTIOTHIECKOM,
¥ CIIeIUalibHON (COOCTBEHHO-FOpUANUYecKoi).? B IepBoM citydae ceMbsi UM paccMaTpUBaIach Kak
«COI03 JIMI], OCHOBAaHHBIM Ha Opake, pOACTBE, MPUHSATUH JIETEl B CEMBIO Ha BOCIIUTAHUE, XapaK-
TEPU3YIOLIUICS OOITHOCTHIO KU3HU, HHTEPECOB, B3aUMHOMN 3a00ThI». A B IOPUAMYECKOM CMBICIIE
CEMbS OTpeIeNsIeTCsl UM KaK KPYT JIUII, CBA3aHHBIX IPaBaMU U 00S3aHHOCTSIMU, BHITEKAIOIIMMHU U3
Opaka, poACTBa, YCHIHOBJICHUS U UHOM (OPMBI IPUHSATHS A€TEl HAa BOCIIUTAHUE U TPU3BAaHHBIMU
CIOCOOCTBOBAThH YKPEIUICHUIO M PA3BUTHIO CEMEHHBIX OTHOILICHUH.

B Oornee mo3aHUX UCTOUHMKAX TOAXO0 K MOHUMAHUIO CEMbH TaK)Xe HE UMEET OTPEIeTICHHOTO
eauHcTBa. Tak, A. M. HeuaeBa, paccmarpuBasi CEMbIO C TOYKH 3pEHHUs CEMEWHOIO MpaBa, BbLe-
JSIeT B HEM CBOM OTJIIMYUTENIbHBIE 0COOEHHOCTU. «IJTO, KaK MPaBUJIO, — MUILIET OHA, — OOIIHOCTh

® Muenunuesa JI. M. Cemeiinoe npaBo Poccun: YueOnuk s By3oB. M: U3narensckas rpynna HOPMA-MTHOPA. 1998.
7 Marsees I'. K. CoBeTckoe ceMeiiHoe mpaso. M, 1985.

8 Coserckoe cemeitnoe npaBo / ox pen. Pacennera B. A. M, 1982.



M. WN. MetpoB. «Y4ebHoe nocobue ana CCY30B no cemMernHoMy npasy»

COBMECTHO MTPOXKHBAFOIIHX JIHII, 00hEIMHCHHBIX ITPaBaMH U 00S3aHHOCTSIMH, IIPETYCMOTPESHHBIMU
CEMEHHBIM 3aKOHOIATEIIHLCTBOM.

bonee mmpokuii moaxoa K MOHIATHIO ceMbst MOKHO BeTpeTuth y I1. Y. Cengyruna: 3To omnpe-
JIeJIEHHAas COBOKYMHOCTD JIFOZIEH, 10 00IIeMy MpaBUly POJICTBEHHUKOB, OCHOBaHHas Ha Opake,
POJICTBE U CBOMCTBE, COBMECTHOM IIPOXKUBAHUHU U BEIEHNH 0OILIET0 X0341CcTBa, 00pa3yroIas ecTe-
CTBEHHYIO cpeay i OJIaronosyyus €€ 4WieHOB, BOCIUTAHUS JeTeH, B3aUMOIIOMOLIH, MPOIOJIKE-
Hus poa.'? ITpu atom I1. M. CemyruH roBOpUT 0 HEOOXOAMMOCTH 3aKOHOIATEILHOTO 3aKPETUICHUS
MIOHSTHSI «CEMBbS», UIMEIOILET0 BIOCIEACTBUN MEXOTPACIEBOE 3HAUCHHE.

Paznuynble B3MIAbI HA IOHATHE CEMbH, OJHAKO, B 1IEJIOM COBMIAJAlOT B MPU3HAHUU €€, C
OJTHOM CTOPOHBI, CBOE00Pa3HBIM KOJUIEKTUBOM, OCHOBAaHHBIM, KaK IIPAaBUJII0, Ha OpaKe, YIEHbI KOTO-
POrO COBMECTHO MPOXKMBAIOT M CBSA3aHBI POACTBOM, B3aMHBIMU IIpaBaMH U 00S3aHHOCTSMHU, a C
JPyToil CTOPOHBI — KaK HEOOXOAMMOro (akTopa pa3BUTHs LMBHIN30BaHHOTO oOmiecTBa. CeMbs
SBJISIETCS] HU C YEM HE CPAaBHUMBIM OOIIECTBEHHBIM OPTaHU3MOM, YAOBJIETBOPSIOUINM LIEbIH KOM-
IJIEKC HACYIIHBIX YEJIOBEYECKUX MOTPEOHOCTEH (B pOXKICHUH M BOCHUTAHHMU JI€TEH, TyXOBHOM
00IIIeHNH, B3aMMHOM MOPAJIbHON M MaTE€pHATbHOU MOJIEPIKKE WICHOB CEMBH U T. 11.), B CBS3H C
4YeM MpeayCcMaTpuBaloTCs 0coOble MEpHI 10 €€ MOKPOBUTENIBCTBY U 3alllUTE CO CTOPOHBI TOCYap-
CTBa B JCMCTBYIOIIEM 3aKOHOJATEIBCTBE (CEMEMHOM, IPa’kJaHCKOM, YTOJIOBHOM U Jpyrux). Llen-
HOCTb CEMbH U €€ 0c00ast poJib B OOIIIECTBEHHOM Pa3BUTHH U (HOPMHPOBAHUU KaXKJIOTO YeJIOBEKA
TPU3HAETCSI MUPOBBIM COOOIIIECTBOM. !

° Heuaea A. M. Cemeiinoe mpaso: Kypc nexmuii. M, 1998.
10 KommenTapwuit k CK P® / mon o6mr. pen. Kpamennnankosa I1. B. u Cenyruna I1. . M, 1997.
" Tuennunesa JI. M. Cemeiinoe npaBo Poccun: YueOnuk mist By3oB. M: U3narensckas rpynmna HOPMA-MTH®PA, 1998.
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1.2. NpegmeT n meton, ceMenMHOro npasa

CemeliHOe IPaBO KaK caMOCTOSITENIbHAS. OTPAciib IIpaBa XapaKkTepU3yeTcsi 0COObIM IpeMe-
TOM M METOJIOM IIPaBOBOTO peryaupoBaHus. B oOmieit Teopuu mpasa moj| MpeIMeToM MPaBOBOTO
peryaupoBaHus cleAyeT MOHUMATh COBOKYITHOCTh OJIHOPOJHBIX IO CBOEMY COZIEP>KaHHIO oO01Ie-
CTBEHHBIX OTHOIIICHUM, yPETYIUPOBAHHBIX HOPMaMU JaHHOM OTpaciiu Mpasa.

Kaxxnas orpacnps npaBa 00beqUHSET TaKWe MPABOBBIE HOPMBI, KOTOPBIE PETYIUPYIOT Kaye-
CTBEHHO OJTHOPOJIHBIN BUJ OOIIECTBEHHBIX OTHOIICHUH. [IpeameT oTpaciu — 3To Bce TO, UTO MOJ-
najaeT 1moj BO3ACHCTBUE MPaBOBBIX HOpM. ClieyeT MOMHUTH, YTO MPABO PETYIUPYET HE BCE, a
JUIIH HanboJiee MPUHIUITUAIIBHBIE C TOUYKH 3PEHUSI HHTEPECOB rocyaapcTBa oTHoeHus. M npu-
TOM TaKue, KOTOpbIe OObEKTUBHO HYXKIAIOTCS B MPABOBOM orocpenoBanun. K Tomy e He BCsKue
OTHOIIEHUS MPABO CIIOCOOHO YPEryJlIupoBaTh, a TOJIBKO TaKWe, KOTOPBIC MOIAAIOTCS BHEIIIHEMY
KOHTpOst0. OTHOLIEHUSI, TIOJBEPTHYTHIE NMPABOBOMY PETYIUPOBAHUIO, TPHUOOPETAIOT MPABOBYIO
(opMy M BBICTYNAIOT Kak MpaBoBbIC.'? ONpenenuTh MpeaAMET OTPACIH — 3TO 3HAYHUT BBIICIIUTH
cBOe0Opa3me, CyIHOCTh U XapaKTEPHbIE UEPTHI OMOCPETYEMBIX €10 OTHOIICHUH.

Crneuunguka npenMera IpaBoBOro peryaupoBaHus, €ro MpeIMeTHOE €IUHCTBO U OCOOEHHO-
CTH JICUCTBYIONIUX B JAHHOU 00aCTH MPABOBBIX HOPM MO3BOJISIOT BBIACISTH B TPABOBOM CUCTEME
CEeMEeHOE MPaBo.

[IpeameToM ceMelHOTO MpaBa BHICTYIIAET HE CEMbs KaK TaKOBasl, a MOPOKACHHBIC €10 U BO3-
HUKAIOIIUE BHYTPHU €€ OTHOIICHUS — CeMEHHbIe OTHOIEeHUI. OHAKO TajieKo HE BCE M3 HHUX IMOJ-
MajaoT MO JEHCTBUE TIPABOBBIX HOPM. BONBIIMHCTBO yperyiIrupoBaHO ¢ TOYKH 3PCHUS MOPAJIH,
STUKH, HPABCTBEHHOCTH (Hampumep, TI000Bb, ICUXOJIOTUIECKHIE U JYXOBHBIC CBSI3U MKy CYTIPY-
ramMu, uX B3aUMHBIC YyBCTBa U Jpyroe). Bce 3To BRIXOAUT 3a IIpe/iesibl TPaBOBOTO PEryTHPOBAHUS
U TEM CaMbIM HE BKJIFOYAETCS B MPEAMET pacCMaTpUBaeMON OTpaciiu.

[IpeameT ceMeliHOTO TpaBa BKJIIOYAET B CEOS TOIBKO TE€ CEMEHHBIC OTHOIICHHSI, KOTOPHIE
MOJJIeKaT MIPABOBOMY BO3JIEHCTBUIO TOJIBKO B CHIIY UX OOLIECTBEHHOW 3HAYUMOCTH.

Cornacho c1. 2 CK PO ot 29 nexabps 1995 . Ne 223-D3 (¢ usM. ot 5 Hos10ps 1997 1., 27 urons
1998 1., 2 ssuBaps 2000 1) !* B mpeaMeT MpaBOBOTO PEryJIMPOBAHUS CEMEHHOTO TPaBa MOXKHO BKITIO-
YUTh: YCJIOBUS U MOPSIOK BCTYIUICHHS B Opak, IpeKpalieHus Opaka v MpU3HaHUS €ro HeJeHCTBU-
TEJIbHBIM, JINYHbIE HEMMYILECTBEHHbIE U UMYLIECTBEHHbIE OTHOLICHUS MEXIY YICHAMHU CEMBHU:
CYIIpyramMH, pOIUTENSIMA U ACTbMH (YCHIHOBUTENISIMUA M YCHIHOBJIEHHBIMHU), @ B CITy4asix U B IIpe-
Jienax, NpeyCMOTPEHHBIX CEMEHHBIM 3aKOHOAATEIBCTBOM, — MEKY APYTMMH POJCTBEHHUKAMU U
WHBIMH JIUIIAMU; @ TaKkke QOpPMBbI U MOPSAJOK YCTPOWCTBA B CEMBIO JIeTeH, OCTaBIINXCA Oe3 more-
YEHHUS pOAUTETIEH.

TeM cambIM Ha 3aKOHOJATEILHOM YPOBHE IMPOUCXOUT CTPOrO€ OIpe/esieHrne Kpyra ooie-
CTBEHHBIX OTHOULIEHUH, PETYIUPYEMBIX HOPMaMH CEMEHHOIO 3aKOHOJATENbCTBA, U OTHAEICHUE
ceMeiHoro oT uHbIX oTpaciei npasa. Crarbs 2 CK PO onpenensieT Kpyr T€X OTHOMIEHUN MEXITY
YIEHAMU CEMbHU, KOTOPbIE PETYIUPYIOTCSI HOpMaMH CEMEIHOTO 3aKOHOATeIbCTBA (T. €. MPeaAMET
cemeiinoro npasa). B cT. 2 CK P® uaet peub 0 pa3nuyHbIX BUJAX OTHOIICHUM, 00BETMHIECMBIX
MIPEK/Ie BCETO TeM, YTO OHU BO3HUKAIOT U3 Opaka, poJICTBA U JIPYTMX OCHOBaHHM, MpupaBHUBAe-
MBIX 3aKOHOM K POJICTBY.'*

[Tonxoas x neTadbHOMY aHajiu3y IPUBEACHHOW HOPMBI, MOKHO C ONPEIEICHHOW 0JIen
YCIIOBHOCTH pa30UTh Ha3BaHHBIEC B HEW OTHOIICHUS Ha HECKOJIBKO rpymni. B ocHOBY Takoro nee-

12 Teopus rocynapcrsa u npasa: Kypc nekuuii / mog pea. Marysosa H. W. u Mansko A. B. M: FOpucts, 1997. C. 354-355.
BC3Poorl staBapsa 1996. Ne 1. Cr. 16.
14 KommenTapuii k CemelinoMmy konexcy PO / mox pen. Kysuenosa .M., M.: U3narensctBo BEK, 1996.
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HUSI OyTy T IOJIOKEHBI IOpHINIecKHe (PaKThl, C KOTOPBIMHU 3aKOH CBSI3bIBAET BOSHUKHOBEHHUE H J1AJTh-
HeliIee CymecTBOBaHNE KOHKPETHOTO MTPABOOTHOLICHHUSI.

B nepByro rpymniry BXOAST OTHOLICHHS, BOSHUKAONINE U3 (pakTa Opaka U KPOBHOTO POJICTBA
(OTHOWICHUS] MEXTY CYTIPYTaMu; MEKAY POJUTEISIMHA U IETHMU; MEKIY POJCTBEHHUKAMH). 3/1€Ch
MOXHO Ha3BaTh OTHOIICHHS, BO3HHUKAIOUINE B CBS3HM CO BCTYIUICHHEM B Opak, MpeKpamieHHeM
Opaka ¥ MPU3HAHUEM €T0 HEACHCTBUTEIHHBIM. YUHTHIBAsA, YTO OpaK SIBISETCS OCHOBOM CEMbH,
CeMeHOe 3aKOHOATEIHCTBO YCTAHABIMBACT YCIOBHS U IIOPSIOK BCTYIUICHHS B Opak M, YTO HEMa-
JIOBQKHO C TOYKHU 3PEHUS 00ECIICUCHUS MPaB U HHTEPECOB WICHOB CEMBH, MOPSAOK MPEKPAIICHHS
Opaka ¥ IpU3HAHUS €T0 HEJCHCTBUTEILHBIM. |3

Bropyto rpymniy 00pa3yloT OTHOIIEHHUS TUYHOTO HEMMYIIECTBEHHOTO W MMYIIIECTBEHHOTO
XapakTepa, BOSHUKAIOIINE MEX Ty WieHaMH ceMbH. [[puMepoM Takux OTHOIICHUH SBISIFOTCS OTHO-
HICHHUs CYIPYTOB MO TIOBOY BEIOOpa pojia 3aHATHH, MECTa JKUTEIBCTBA, TI0 BIAJACHUIO, TI0JIb30Ba-
HUIO U PACTIOPSHKCHUIO OOIIIMM UMYIIIECTBOM HITH OTHOIICHHUS, BOZHUKAIOIINE MEXKTY POTUTEIISIMH
Y JIETBMH 10 BOCIIUTAHUIO M 00pa30BaHUIO JICTEH.

JImuHBIMU (HEUMYIIECTBEHHBIMH) SIBIISTFOTCS] OTHOIICHUS, KACAIOIIUECs BCTYIUICHHS B OpaK
W TIpeKpameHns Opaka, OTHOIICHUS MEXAY CYNpyraMu IPH PEIICHHH BOTPOCOB YKH3HH CEMbH,
BbIOOpa (paMHIIMH TIPH 3aKITFOYCHUN W PACTOPKEHHH Opaka, OTHOUICHUS MEXKIy POIUTEISIMHA U
JIETHMU 110 BOCITUTAHUIO 1 00PAa30BaHUIO JETEH U JIp.

HmyiecTBeHHBIE OTHOIICHHS — 3TO aIMMEHTHBIC 0053aTebCTBA YWICHOB CEMbH (pOIHTe-
Jei u getei, cynpyroB (ObIBIIMX CYIPYIOB), JPYTUX YJICHOB CEMbH), @ TAKXKE OTHOLICHUS MEXKIY
CYIIpyramH 110 MOBOJY MX OOIIEro U pa3/ielbHOr0 UMYIIECTBA.

Bonpoc 0 COOTHOIIEHWH JTHUYHBIX HEUMYIICCTBEHHBIX W MMYIIECTBEHHBIX OTHOUICHUH B
CEMEIHOM TpaBe SBJISCTCS TUCKYCCHOHHBIM.

[maBeHCTBYIOIIEH HAa CETOAHANTHHUNA JEHD SIBIISETCS TOYKA 3PEHHSI, OTIAIOIIAs MPHOPUTET
JMYHBIM OTHOIIEHHSIM. E€ CTOPOHHHMKH yTBEP)KIAIOT, YTO OHH (HEMMYIIECTBEHHBIC OTHOIICHUS)
BO MHOTOM OIIPEEIISIOT COJCPKaHUE HOPM, PETYIUPYIOIINX HMYIIECTBEHHBIC OTHOIICHHS B
cembe. Tak, Ipu onpeaeseHny oau Cynpyra B 00IeM UMYIIECTBE CYIIPYyroB IIPH €ro pasneie B
CyJle YUUTBIBAaETCs 00IIIee TOBEACHNE CYTIPYTOB BO BpeMst Opaka, a TakyKe 0COObIe HY Kbl K HHTE-
pechl HECOBEPILIEHHONETHUX JETEH; CylllecTBOBaHUE Mpeoliaiaromero OOoNbIIMHCTBA ATUMEHT-
HBIX 0053aTEJIHCTB CBSI3aHO C HAJIMYHEM MM OTCYTCTBHEM HEOOXOIMMBIX CPENICTB y OOSI3aHHOTO
JIMIIA; BBITUIAYEHHBIC AJIMMEHTHI HEe TIOJIEKAT BO3BpATy; MOMUMO KOHKPETHOHU Ienu — obecrnede-
HUS QTMMEHTHPYEMOTO JIUIa — aJIMMEHTHOE 0053aTeIbCTBO MpeceayeT OOIIyIO Lelb — YKperie-
Hue ceMbH.'¢ [TomoOHOT0 MHEHHMS TIPHJIEPKUBACTCS OOJBIIMHCTBO YUeHbBIX (Bopoxeikun E. M.,
Kysnenosa 1. M., PacennieB B. A., Marsees I. K.).

B TpeThio rpynmny MOXHO BKIIIFOUMTH OTHOIICHUS, BO3HUKAIOIIUE B CBSI3U MPUHATHEM JeTel
Ha BOCIIMTaHUE, KOTOPOE BhIpa)KaeTcsi B HECKOJIbKHUX (popMax (oreka, MoneuynuTeNbCTBO, YCHIHOB-
neHue (ynodepeHre) U IpUHITHE Ha BOCTIUTAHUE B COOCTBEHHOM CMBICJIE 3TOTO CJIOBA).

Kak Buanm, 3akoHOJATENh OXBAaTHIBAET JOBOJIBHO OOIIMPHYIO 00JaCTh CEMEHHBIX OTHOIIIE-
HUU.

[‘pynnupoBKa HOPM MO OTPACIISIM 3aBUCHUT MIPEKIE BCETO OT BUAOBOTO pa3zHOo00Opa3us ooiie-
CTBEHHBIX OTHOLICHH, X KaueCTBeHHOM crniennduku. OHaKO HEe BCerna Mo OJHOMY JIMIIb MPeJ-
METHOMY MPU3HAKY MOXKHO OTJIMYUTH OIHY OTpacib IpaBa OT APYTOi, TaK KaK CyIIECTBYIOT TaKue
OTHOILIEHUS1, KOTOPBIE OMOCPETYIOTCSI HOPMaMH psjia oTpacieid. B Takux ciiydasx Ha MOMOIIb IpU-
XOJIUT METOJ] IPABOBOT'O PETYIHPOBaHMsI, KOO Kaxaas OTpacib IpaBa UMEET CBOM, XapaKTepHBIN
HCKITIOYUTEIBHO Ui Hee Coco0 BO3EICTBHS HA MOBEIEHNE CYObEKTOB.

15 [Muenunuesa JI. M. Cemeiinoe npaBo Poccun: YueOnuk s ByzoB. M: U3narensckas rpynma HOPMA-MTHOPA, 1998.

16 KommenTapuii k Cemelinomy konexcy PO / mox pen. Kysuenosa 1. M, M: U3narenscteo BEK, 1996.
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CemeliHOMY IpaBy KaK CaMOCTOATEIbHON OTpaciiv IpaBa NPUCYILl CBOM METO peryaupoBa-
HUSI CEMEUHBIX OTHOILICHHM.

B Teopun npaBa mog METo10M OOBIYHO MOHUMAIOT OTIPEIEIIEHHBIE PHEMBI, CTIOCOOBI, Cpel-
CTBa, IOCPEJICTBOM KOTOPBIX IIPABO OKa3bIBAET BO3ACHCTBUE HA OOIIECTBEHHBIE OTHOILLIEHUS, BXO-
JSIIME B IPEMET €ro perynupoBanusd. [locpeacTBom MeTosia mpaBo OCYyIIECTBISET CBOO PETYIIsI-
TUBHYIO POJIb.

Ecnu xapakTtepucTtuka rnpenMera npaBoBOrO peryJupoBaHus JaHHOW OTpaciy OTBEYaeT Ha
BOIMPOC, ¥mo (Kakue OOIIEeCTBEHHbIE OTHOLIEHUSI) PErYJIUpYeT ONpeesieHHasl 0Tpacib Mpasa, TO
XapaKTepHUCTHKA €€ METOJIa OTBEYAET Ha BOIIPOC, KaK (KaKMMH MPAaBOBBIMU CII0COOaMHU) OCYLIECTB-
JSIeTCsl YKa3aHHOE PETyIHpPOBaHUE.

MeTon cemeiliHOro mpaBa — 3TO COBOKYITHOCTh IIPUEMOB, CIIOCOOOB U CPECTB, 0OeCHeuu-
BAIOLIUX PETYIUPOBAHNE CEMEUHBIX OTHOIIEHUH OCPEACTBOM HOPM IIpaBa.

[Ipn momoiym KOHKpPETHBIX CIIOCOOOB BO3/AEWUCTBUSA HA CEMEHbIE OTHOILIEHHUS CeMeiHoe
MIpaBo MOAYMHSET UX ONPEIEICHHBIM IIPAaBUIIAM C LEJIbI0 YKPEIIEHUS! CEMbU U 00ECIIeUnBaeT pea-
JU3ALUI0 BCEMU WIEHAMU CEMbH CBOUX IPaB U UHTEPECOB, a TAKXKE HCIIOJIHEHUE UMHU CBOUX 00sI-
3aHHOCTEM.

B Teopuu cemeHOrO0 rpaBa OTCYTCTBYET €IMHBIN ITOAXO0 K OIPEIEICHUIO CYIIIHOCTH METOAA
CEMEHWHO-IIPABOBOTO PETYIIMPOBAHUS.

Jo npunsitus CK P® B cemeliHOM 3aKOHOAATENBCTBE MTPe0dIaaain UMIepaTUBHbIE HOPMBI,
KOTOpbIE OJTHO3HAYHO OIPEAEISIM OCHOBBI MOCTPOCHUS CEMEHHBIX OTHOUICHHMM, UCKIIUas MX
3aBUCHUMOCTb OT BOJIM yYaCTHHUKOB.

[Ipeobnananue B CK PO arcnio3uTUBHBIX (A03BOIUTEIBHBIX ) HAYaJl BHI3BAJIO B YYEHOM MHUPE
OCTPYIO JTUCKYCCHIO — KaKuM 00pa3oM JOJKHBI ObITh ypPEryJlHpOBaHbl CEMENWHBIE OTHOILEHUS.
OcTtpoTa 3TOro Bompoca He CHATa U 1o cel JeHb. [lo 3ToMy noBony Hanbosee yaadyHO OoTpaka-
FOIIMM CJIOKHUBIIIYIOCSI CUTYAIUIO SIBJISIETCA BbIcKa3biBaHue B. @. SkoBneBa: «Meron ceMeitHOTro
IIpaBa 10 COJEPKAHUIO BO3CHCTBHSI HA OTHOIIEHHUS SIBJIIETCS JO3BOJIUTENBHBIM, a 110 opMe Hpe-
nucaHuil — umneparuBHbIM. CoueTaHue 3THX JIByX Hadall U BbIpaXkaeT ero coeodpasue. Benen-
CTBHUE ATOr0 CEMEIHO-IIPABOBOI METO MOXKET OBITh 0003HAYEH KaK J03BOJIUTEIbHO-UMIIEPATUB-
HBII».!7

JIMCIIO3UTHBHOCTD PETYIUPOBAHUS CEMEHHBIX OTHOLIECHUH IPOSBISETCA B TOM, YTO 3aKO-
HOJaTeNIb HaJessieT IpaXkJaH HEKOTOPOM CaMOCTOSATENBHOCTBIO IIPU PELICHUH Haulojee Bax-
HBIX BOIIPOCOB, CBA3aHHBIX C YJOBJIETBOPEHUEM NTOTPEOHOCTEN ceMbH. B uncie Takux npaBoBbIX
CpenCTB 0CO00 BBIACISIOT OpavHbIN JIOTOBOP, COMTIANIIEHUE 00 YIIIaTe aTMMEHTOB, JJOTOBOP O TIepe-
nade peOCHKa Ha BOCIIUTAHUE B IIPUEMHYIO CEMBIO.

BwMmecre ¢ TeM, 1aBasi BO3MOXKHOCTb JIMIIAM JIEHCTBOBATh CaMOCTOSITENIbHO, 3aKOH HE 0cial-
JSI€T ¥ OTPAaHUYEHHU B PEryJIMPOBAHNU BO3HUKAIOIMX MEKIY HUMHU CEMENHBIX oTHOImeHuN. Kak
U TIpeXxJe, CEMEHHOE MpaBo OOJIBIICH CBOSH YaCThIO COCTOUT M3 HOPM MMIIEPATUBHBIX, YCTaHAB-
JUBAIOLIMX AJIS TPAXKAaH O0SI3aHHOCTH U HAJIArarolMX Ha HUX PsLL 3aIPETOB.

B psAne MHCTUTYTOB CEMEMHOIO IIPaBa BO3MOXKHOCTb NIPUMEHEHMS TUCIIO3UTUBHBIX HOPM
IIOJTHOCTBIO MCKJIFOYEHA: YCJIOBUS BCTYIIEHHMs B Opak, Npu3HaHHE Opaka HeleHCTBUTEIbHBIM,
JIMILIEHUE POIUTENBCKUX IIPAB, OTMEHA YCBIHOBIICHUS.

OpnHako HapsAy ¢ ’TUM UMIIEPATUBBI 3aKOHOJATEIS IoAYac TPeOyIOT KOHKPETH3alUH, KOTO-
past OCyILECTBIIETCS 3a CUeT CBOOOAHBIX AeicTBUl rpaxkaaH. [lonoOHas KOHKpeTH3auus 10CTU-
raeTcs OCPEICTBOM TaK Ha3bIBAEMBIX «PEKOMEHIATEIbHBIX HOPM», KOTOPBIE HAEISAIOT BO3MOXK-
HOCTBIO BBIOOpA OIHOTO U3 IPEACTABIECHHBIX BAPMAHTOB MOBEJCHUA. Takol MOAX0 HEOOXOJUM B
CHJIy TOT'0, UTO, YCTAHABJIMBasl B UMIIEPATUBHBIX HOPMaX I1paBa 1 00s13aHHOCTH CTOPOH, 3aKOHOZA-
TEJIb HE OIPEEIIAET CIOCOOB! U MOPSIIOK UX OCYIIECTBIEHUS, OCTABIISAs 3TO HA YCMOTPEHUE CTO-

17 Cogercxoe cemeittoe npaBo / ox pen. Psacennera B. A., M.:1982.
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POH C y4€TOM KOHKPETHBIX KU3HEHHBIX 00CTOSTENbCTB (TaK, Hanpumep, cT. 63 CK P®d, 3akpen-
JIS1s1 IpaBoO U OOSI3aHHOCTH POJIUTENEH BOCIIUTHIBATh CBOUX JETEH, OCTABIISIET 32 HUMU CBOOO/Y B
BBIOOpE CIIOCOOOB M METOJIOB BOCITUTAHUSA ).

AHanu3upysi IPUBEACHHBIC BBIIIE OOCTOSATEILCTBA, HEIB3sS HE COMIACHTHCS C MHEHUEM
B. @. fIxoBnesa, Ha3bIBask METOJ CEMEWHOIO ITPaBa METOJOM JI03BOIUTEIIBHO-UMIIEPATUBHBIM.

XapakTepHbIMH OCOOEHHOCTSIMM METOJa CEMEIHO-IIPaBOBOTO PEryIMpOBaHUs SIBISIOTCS:
IOPUIMYECKOE PABEHCTBO YYACTHUKOB CEMEWHBIX TPAaBOOTHOLIEHH; aBTOHOMHS BOJIM YYACTHUKOB
CEMEIHBIX MTPaBOOTHOUIEHUH; YCUIEHHE AUCIIO3UTUBHOIO Hayajaa B CEMEMHO-IPaBOBOM PErYIH-
POBaHMU; HHIUBUAYAIbHOE CUTYALUOHHOE PErYJINPOBAHHUE.
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1.3. OCHOBHbIe Havyana v (pyHKLUM cCeMenHOoro npaBsa

T'oBOpst 0 CaMOCTOATENBPHOCTH TOW WJIM MHOM OTPACJIM MpaBa, Ha3bIBas B KaU€CTBE HILIIO-
CTpallM{ 3TOTO HaJIM4YMe COOCTBEHHOIO NMpEIMETa U METOoJia IPaBOBOIO PEryJIMpOBaHuUs, HE Clle-
NyeT YIyCKaTh W3 By NPUHIUIIBL, JIeXKAlllle B €€ OCHOBE M MpeNoNpeAesonue AaabHeiliee
perynupoBaHue 00IIECTBEHHBIX OTHOIIEHUH, BXOISIINX B IPEAMET KOHKPETHON OTpaCIIH.

1lo0 npunyunamu cemeuno2o TnpaBa CleAyeT NMOHUMATh 3aKpEIJICHHbIE B JACHCTBYIOIIEM
CEeMEITHOM 3aKOHOJIaTEeJIbCTBE OCHOBHBIC HA4asla, PyYKOBOASILUE TTOJIOKEHUS, ONPEACIISAIONINE €ro
XapakTep U CyIIHOCTb, B COOTBETCTBHH C KOTOPHIMH OCYILECTBISETCS PETYIMPOBAHUE CEMEUHBIX
OTHOILICHUH.

[IpuHIIMTIBI cCEMEHHOTO MpaBa UMEIOT 00Ieo0s3aTeIbHOe 3HAUSCHHE B CHITY MX 3aKOHOJa-
TEJIBHOT'0 3aKpeIUIeHNs. 3HaYeHHE IPUHIUIIOB NIPEIONPEEIISIETCS B IEPBYIO OYE€PEIb TEM, UTO OHU
YKa3bIBalOT OCHOBHOE HAIPaBJIEHUE MIPABOBOIO PETYIMPOBAHUS CEMEIHBIX OTHOILIEHUH, TOCPE-
CTBOM HHX PAaCKPBIBACTCS CYITHOCTh M BHYTPEHHU XapaKTep CeMeHHOTo mnpaa. be3 yuera npu-
LUTIOB CEMEHHOTO TMpaBa HE MPEICTABIAECTCS BOZMOXHBIM MPABUIHLHO TOJIKOBATH M MPUMEHATH
ero HopMbl. [IpUHIMIBI ceMEHHOro npaBa UrParoT 3HAYUTEIbHYIO POJIb B CTAHOBIIEHUU U Pa3BU-
TUU JEHCTBYIOLIETO 3aKOHOAATENbCTBA, OHU CIIOCOOCTBYIOT €T0 MOCIEAYIOLUIEMY COBEPILIEHCTBO-
BaHHUIO.

OcHosnbie Hauana (NpuHYyunvl) cemeuno2o Npasa MOXHO KIAaCCU(UIMPOBATH MO TPEM
OCHOBHBIM Ipynnam: o01ue (CBOMCTBEHHBI BCeM 0€3 UCKIIFOUEHHs OTpacisiM IIpaBa), COOCTBEH-
HbIE (XapaKTepPHBI TOIBKO JIJIsi CEMEMHOTO MpaBa) U MPUBHECEHHBIE, MIIA 3a€MHBIE (B35 ThIC U3 MHBIX
oTpacJiel IpaBa U HaJIO)KEHHBIE Ha TIOYBY CEMEIHOTI0).

OO01uye NpUHIMIBI CEMEWHOTO IpaBa HaXoAAT cBoe 3akperuieHue B Koncrtutyuuu PO, B
JATBHEHIIIEM OHM MOTYT OBITh KOHKPETU3UPOBAHbI MHBIMH HOPMATHBHBIMH aKTaMHU.

OCHOBHOM 1I€JIBIO TIPABOBOTO PETYIHPOBAHUS CEMENHBIX OTHOLICHUH SBISETCS YKpEIJIEHUuE
CEMbH, TIOCTPOCHHUE CEMEHHBIX OTHOIICHHM Ha YyBCTBAX B3aMMHOW JIIOOBHM M YBa)KCHHUS, B3aH-
MOIIOMOIIIM U OTBETCTBEHHOCTH IEPE]] CEMbE BCeX €€ uIeHOB. JlaHHas 1eb onpeesercs Kak
ocHoBHas ujes CK PO (1 g1pyrux 3akoHOJIaTENbHBIX aKTOB B JaHHOW 001aCTH ), TPOXOSIIAsl Uepes
BCE€ €r0 MHCTUTYTHI: 3aKJIIOUYEHUE U MpeKpalleHue Opaka, paBa U 00s13aHHOCTH CYIIPYyIroB, POAU-
TeJel U JeTel, YChIHOBJIEHUE U JIp. 3alliuTa CEMbU OCYILIECTBIISIETCS] HE TOJIBKO CEMEWHO-IIPaBO-
BBIMH HOPMaMH, HO U HOPMaMH JIpyruX oTpaciieil Ipasa: COIMaIbHOTO 00eCIeYeH s, TPYI0BOTO,
xuuigHoro u ap. Hess sxe CK — ycraHoBieHHE TPaBOBBIX YCIOBUI, MAKCUMAJIbHO OaronpusT-
HBIX B CYILIECTBYIOIIEH COI[MAIbHO-3KOHOMUYECKON CUTYallUu JUIsl YKPETIJICHUS] CEMbU KakK sueiKu
oOuiecTBa, T. €. B YCTAHOBJIEHUU B CEMbE TAKUX OTHOLIEHHH, PU KOTOPHIX HAUIKA Obl CBOE I0JI-
HOE yJIOBJIETBOPEHUE UHTEPECHI JINYHOCTU U OBLIIU CO37JaHbl HEOOXOIUMBbIE YCIIOBUS, 0OecIeyrBa-
IOIIHE JOCTOWHYIO KU3Hb H CBOOOJTHOE PAa3BUTHE KAXKIOTO WICHA CEMbH, BOCITUTAHUE JICTEH. '8

Konctutynus P® Takxke ycTraHaBiIMBaeT, 4TO 3a00Ta O JETAX, UX BOCIHTAHUE — PaBHOE
MpaBo U 00SI3aHHOCTh POJUTENIEH; TPYAOCTIOCOOHBIC K€ JIETH, TOCTUTIIHE 18 JIeT, TOMKHBI 3a00-
TUTBCS O HETPYAOCIOCOOHBIX POAUTENIAX.

Oco3HaHKME POCCUNMCKUM 3aKOHO/ATEIEM BOCIIUTAHMs peOCHKA B CEMbE KaK HETPEXOISIICH
00111e4eI0BEYeCKOM IEHHOCTH OOYCIOBHIIO HEOOXOAMMOCThH PEIICHHS 3TOTO BOIpOCa IS TeX
JIeTe|, y KOTOPBIX NMOMIMHHASA ceMbs OTCYTCTBYeT. CK PD conmepxut 1. 21, perynupyronryro pas3-
JIMYHBIE aCMEKThl IPUEMHON CEMbH, IPUEMHBIX POAUTENICH U cofiepKaHusl peOeHKa B TAKOW CEMbE.
CK P® ucxoaut U3 paBeHCTBa MMPaB U 00S3aHHOCTEH poauTencii.'”

18 KommenTapwmit k CemeitHomy kozekcy P® / mox pen. Kysunenosa 1. M, M: UsnarensctBo BEK, 1996.

1% Mocrareituprit komMeHTapui kK Koncruryrmun PO / on o6u1. pexn. Kynpssiesa FO. B. M.: ®onx «IIpaBoBast kyiaeTypay, 1996.
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[Tonoxenue 00 0053aHHOCTH ETEH 110 COACPIKAHUIO CBOMX POAMTENCH 3aTParuBacT MPekIe
BCETO0 MOPAIBHO-3TUYECKHE YCTOU obmiecTBa. O JyXOBHOM COCTOSTHUM OOIIECTBA U BOCTIPUSATHU
€ro WICHaMH UJIeH T'yMaHH3Ma U CIIPABEINIMBOCTA MOXKHO CYAHTH IO €r0 OTHOIIEHHUIO K IMOTped-
HOCTSIM JIUI] IPEKJIOHHOTO BO3pAacTa U MHBAIMIOB. 3a00Ta COBEPLIEHHOIETHUX TPYAOCIOCOOHBIX
JIeTei 0 CBOMX POAMTEISAX — OJTHA M3 TPAaHEH YCBOCHUS ATHX O0IIEUETOBEUSCKUX IIEHHOCTEH U IIPO-
SIBJICHHE TIPEEMCTBEHHOCTH NOKOJIeHHH. HopManbHO (QyHKIIMOHUPYFOIIEe 00MECTBO — ATO 00IIIe-
CTBO, B KOTOPOM TPOHMCXOIUT OPraHWYHAs CMEHA 3a00THl POTUTENICH O METAX Ha 3a00Ty COBEp-
IIEHHOJIETHUX JIeTe 0 cBoux poauTensax. [Ipu 3ToMm ecrecTBEHHO, YTO 3a00Ta B3pPOCIBIX AETEN
O POAUTENSAX HE MOXKET CBOAUTHCS JIMILIb K OKA3aHUIO UM MaTepUaIbHON MOAJEPKKH. 3a4acTyro
n00poe, y4acTJIMBOE OTHOILIEHHUE AETEN K CBOUM POJUTENSIM, MOpajibHasl HOAIEPKKA UX B TPYIAHBIX
KU3HEHHBIX CUTYyallUsIX, B cilyyae OOJIE3HH, IIPU yXOJE€ Ha MEHCHUI0 O3HAYaroT JUIsl HUX OOJIbIIe,
YeM MaTepHaIbHast TOMOIIh. >

B uucne coOcTBeHHBIX MpUHIUIIOB ceMeiHoro npasa cT. | CK PO naspiBaer:

a) MPUHIMUN NpU3HaHUS Opaka, 3aKJIIOYEHHOTO TOJIBKO B OpTraHax 3alKCH aKTOB I'pak/laH-
CKOI'O COCTOSIHMSI. B OCHOBE 3TOr0 npuHIMNIAa J€XaT MOJI0KEHNS KOHCTUTYLIHOHHBIX HOPM O TOCY-
JapcTBEHHOM 3amute cembu. [IpaBoBoe perynupoBaHue OpayHbIX OTHOILIEHUH y Hac B CTpaHe
OCYUIECTBIIIETCSA TOCYAapCTBOM. Ero 3auHTEpeCOBaHHOCTh B 3TOM OINpPEAEISETCS TEM, 4TO Opak
CIIy’)KMT OCHOBOW ceMbU. B cooTBeTcTBUU € JAeHCTBYIOLMM 3akoHOAaTenbcTBOM (1. 2 cT. 1 CK
P®) npuznaercs TonbKoO Opak, 3aKJIIOYEHHBII B OpraHax 3anucy akToB IPaskJaHCKOTO COCTOSIHUS.
AKTOM pPETUCTpallii TOCyJapCTBO MOATBEPKIACT, YTO JAHHBIH COIO3 MOITy4yaeT OOIIECTBEHHOE
MPU3HAHUE U 3alUTY KaK YIOBJIETBOPSAIOIINI ONpeIeIeHHbIM TPEOOBaHUSIM;

0) npuHIMNI 100POBOJLHOCTH OPayHOro COK3a MYKUMHBI U JKEHIIUHBI. [lepBUYHBIM yci1o-
BHEM 3aKJIIOYEHUs Opaka 3aKOH MPU3HAET HAJIMYKME JOOPOBOJILHOTO COINIACUsl MYXKUYMHBI U KEH-
UIMHBI Ha ero 3akiitodeHue. J{o0poBosbHbIN BIOOp MapTHEpa 0 OpaKy O3HA4aeT MpaBoO KakJI0ro
MY>KUYMHBI M KaXKJIOM JKEHIIIMHBI BBIOpaTh ce0e )KeHY WM MyXka M0 COOCTBEHHOMY YCMOTPEHUIO
Y HEJIOMYCTUMOCTh KaKOro-a1u00 CTOPOHHEro BO3/AECUCTBUS Ha UX BOJIIO MPU PELIEHUH BOMPOCa O
3aKIoueHuH Opaka. /11 BeISICHEHUS TOATMHHOCTH CBOOO/IbI BOJIEU3bSIBIICHUS perucTpalus opaka
MIPOU3BOAMTCS B MPUCYTCTBUU 000uX BeTymnarommx B Opak jull (1. 1 ct. 11 CK P®). 3akniouenue
Opaka B OTCyTCTBHE OJJHOW U3 CTOPOH JINOO uepe3 MpeiCTaBUTENSI IO POCCUHCKOMY 3aKOHO/IaTElb-
CTBY He gomyckaercs. J{ns 3akinroueHus: Opaka He TpeOyeTcs CorIacHs Wi pa3peleHus co CTo-
poHbI HHBIX Jull. Hapymienue cBo00/1bl BbIpaXKeHUsI BOJIU MPU BCTYIJIEHUU B Opak BieyeT MpU3Ha-
HUE ero HeAeWcTBUTENbHBIM. [IpuHIIMN 100pOBOIBHOCTH Opaka O3Ha4YaeT TakKe U CBOOOAY €ro
pacTOp>KEHUs;

B) MPUHIUI PAaBEHCTBA CYyNpPYyroB B CEMbE. DTOT MPUHIUI OCHOBAaH HAa KOHCTUTYLHOHHOM
MIPUHIIMIIE PABHBIX NPaB U CBOOO MY>KUHMHBI U KEHIUHBI U PAaBHBIX BO3MOXKHOCTEHN JIsl X peajiu-
3aruu (1. 19 Koncturyiuu P®). Ocoboe 3HaueHnEe OH UMEET B 00J1aCTH CEMEHHBIX OTHOIIICHHH,
TaK KaKk paBHOIPABHE B CEMbE — OCHOBA €€ IMPOYHOCTH. PaBEHCTBO CynpyroB B CEMbE HE TOJBKO
3akpersiercs B ¢T. 1| CK P®, Ho u nposiBiiieTcs U rapaHTUPYETCsl BO BCEX 0071acTIX CEMEWHBIX
OTHOIIIEHHIT;?!

T') TPUHIUIT pa3pelieHns BHYTPUCEMEHHBIX CIIOPOB IO B3aMMHOMY corjiacuio. JleiicTBue
JAHHOTO MPHHLIUIIA PACIPOCTPAHIETCs Ha PEelICHUE J00ro BOIIpoca KHU3HU CEMbU (pacxoioBa-
HUe OOIIMX CPEACTB CyNpPYyTroOB; BIAJCHUE, OJIb30BAHUE U PACTIOPSIKEHUE OOLIMM MMYIIECTBOM;
3aKJIIOYEHHUE CYNpyraMu OpayHOro JA0roBOPA, YCTAaHABIMBAIOILEIO JOTOBOPHBIM PEXUM MX HUMY-
1IeCTBa, WK COMTIAIlIEHHsI 00 yIuIaTe aIMMEHTOB Ha COJIepKaHUEe HYKAAIOLIETrocsi HETPyA0CIoco0-

2 Mocrareiinsiii kommeHTapuii kK Koncrurynuu PO / mon o6m. pen. Kynpssuesa 0. B. M.: ®ounn «IIpaBoBas kynsrypay, 1996.

2 Kommenrapuii k CemelinoMmy konekcy PO / mox pen. Kysuerosa M. M. M.: U3narensctBo BEK, 1996.
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HOTO CyTpyTa; MOPsAIOK HECEHHs KaXIbIM U3 CYIPYTrOB CEMEHHBIX PacxoioB; BEIOOp 00pa3oBa-
TEJILHOTO YUpeXIeHU U (OpMBI OOyUEHUS IETeH U IPYTHX );>

1) IPUHLIMII IPUOPUTETA CEMENHOr0 BOCTIUTAHUs J1eTel, 3a00Thl 00 UX OJIarOCOCTOSHUU U
pa3BUTHH, 00ECIICUCHUS— PUOPUTETHOM 3aIUTHI MX MpaB M MHTepecoB. OCHOBON Ha3BaHHOTO
MIPUHIUIA SBUWIKHCH TONIOKeHHss KOHBeHIIMM O mpaBax peOeHKa,> HOpMaMu KOTOPOW YCTaHOB-
JICHO, YTO PeOEHOK SIBJISIETCS MOJHOMPABHOM U CaMOCTOSTENIbHOM JTUYHOCTBIO, KOTOpasi HaJlemsl-
€TCsl PAJIOM paB, HYKJAIOLIEHCS B CHJIYy CBOETO BO3pacTa B MOAACPKKE U 3amure. Poccuiickoe
3aKOHOJIaTEIHLCTBO HAIIPABJICHO HA paCIIMpEHNE AeKIapupyemMoro nonoxenus. B vactnoctu, B CK
P® 3akpenieH menplii KOMIUIEKC TOJI0KEHUH, HAITpaBJICHHBIX HAa 00E€CTICUCHNE U PeaTU3aIliIo IPaB
pebeHka, a paBHO Ha KOHKPETU3AIMIO 00s3aHHOCTEH U mpaB ux poxauteneit. [IpegycmarpuBarorcs
CJIeyIOIIe OCHOBHBIE IIpaBa peOeHKA: KUTh U BOCHHUTHIBATHCS B CEMbE (B POIHOM MIIM IIPUEM-
HOM), 3HaTh CBOMX poauTesiel (HACKOIBKO 3TO BOBMOKHO); BBIpaKaTh CBOE MHEHHE IO BCEM BOIIPO-
caM, kacarommmcs ero xu3Hu (cT. 57 CK); npaBa Ha 3a00Ty W Ha BOCIIUTAHWE CBOMMH POIMTE-
JsIMH (@ TIPU UX OTCYTCTBUU — JIPYTMMH OTBETCTBEHHBIMH 3a 3TO JIUI[aMH), Ha oOecIieueHre ero
HWHTEPECOB, BCECTOPOHHEE Pa3BUTHE U YBAKEHHUE €T0 YesioBedeckoro qoctonnctna (ct. 54 CK); Ha
oO1eHre ¢ 000MMHU POAUTEISIMH U IPYTUMU poacTBeHHUKaMu (cT. 55 CK); Ha 3ammmTy cBOUX MpaB
Y 3aKOHHBIX MHTEPECOB, B TOM UHKCJIE TPABO CAMOCTOSITENILHO 00paIliaThCs 3a UX 3allUTON B OpraH
OTICKH M TIOTICYUTENHCTBA, a 110 AocTkeHnn 14 net —uB cyx (cT. 56 CK); Ha hammnuro (ct. 58 CK);
Ha MOJy4YeHHe Co/lep KaHus U IPaBO COOCTBEHHOCTH Ha MpUHAJUIekallee eMy uMyIiecTno (ct. 60
CK). Crioco0ObI BocIUTaHUS ACTEH JTODKHBI UCKITIOYATh IPEHEOPEKUTENBHOE, JKECTOKOE, IPydoe,
YHUKAIOIIEE YeJI0BEUECKOe IOCTOMHCTBO OOpaleHne, 0CKOpOIeHUE U SKCIUTyaTaIlio JIeTen (CT.
65 CK). Peanuzanusi aHanu3upyeMoro MpUHITUIA TTO3BOJISIET BECTH PEUb O ACTIX KaK O TOJHO-
MIpaBHBIX CyOBEKTaX MpaBa;

€) MPUHIMI OTPaHUYEHHUsSI MpaB I'Pa)<IaH B CEMbE TOJIBKO Ha OCHOBAaHUU (elepalbHOTO
3aKkoHa. BO3MOXXHOCTh OrpaHnyeHHUsl MpaB TpakJiaH JommyckaeTcs U Ha ypoBHe Koncturyuuu PO
(ct. 55 Koncturymuu P®). Takue orpaHuyueHuss OObEKTHBHO OOYCJIOBJICHBI TEM, YTO YEJIOBEK
KUBET B OOIIECTBE U CBOOOAA JTMYHOCTH MPOSBISIETCS. BO B3aUMOACUCTBUU C APYTUMU JIIOABMH.
[ToaTomy cBOOOAA, MpaBa HHAMBUAA HE MOTYT ObITh a0COMFOTHBIMH, HUYEM HE OTpaHUYE€HHBIMH.
Kaxxapiit umeeT 00s13aHHOCTH TIepel APYyTUMH JIOIbMU, Tiepes] 00IIeCTBOM U TOCYIapCTBOM. YKa-
3aHHOE TpeOOBaHUE rAPAHTUPYET OT IPOU3BOIBHOTO YIIIEMJICHHS CEMENHBIX ITPAB KaK CO CTOPOHBI
OTJENIbHBIX TPaXKJlaH, TaK U FOCyJapCTBEHHBIX OpraHoB. [Ipu 3ToM 1oz 3a1mToil 310pOBbS MOXKHO
MMOHUMATh OXPaHy HE TOJIbKO (PM3UYECKOTO, HO U JYXOBHOTO 3/I0POBbS WIEHOB CEMbU, 0COOEHHO
nereit (orpaxIeHue OT MpoTaraHIbl HACKUIIHS, KECTOKOCTH, ceKca, mopHorpaduu u T. 1.).2* Bos-
MOYKHOCTh OTpaHMYEHUS MPaB rpaXkaaH JOKHA ObITh MpsiMo npeaycmorpeHa mubo CK PO, nubo
UHBIM 3aKOHOM, HHKAKOW WHOM HOPMATHBHBIN aKT HE MOXKET OTpaHUuYMBaTh JHUOO MHBIM 00pa-
30M YHIEMJISATh IpaBa rpax/iaH B cembe. OrpaHnyeHne mpas rpakiaaH JOHKHO ObITh Beerna 00oc-
HOBAHO, €ro MPUMEHEHHE XapaKTepU3yeTcs YCIOXKHEHHOW mpouenypoil. Bece 3To obycnoBieHo
UCKJIIOUUTENIBHBIM XapaKTepOM MPUHUMAEMBIX Mep, KOTOPBIE ABISAIOTCA KpalHUM LIaroM cO CTO-
POHBI TOCYZIapPCTBA B LEMSIX 3aLIUTHl UHTEPECOB MHBIX YJIEHOB OOIIECTRA.

Konkperusupys onucannble Bblllie TpuHLUIEL, Poccuiickas denepanus, BIsSsACH COLUAIb-
HBIM TOCYIapCTBOM, JTOJDKHA MJIAHOMEPHO, IIeJICHANPABICHHO U TUIOJOTBOPHO MPOBOAUTH CBOIO
MOJUTHUKY B 001aCTH yIy4IlIEHUs, COXPAHEHHS U Pa3BUTHS CEMbU KaK HEOOXOJMMOIO CJIaraeMoro
3JIeMEHTa BCEro 00IecTRa.

2 TTyennuuesa JI. M. Cemeiinoe npaBo Poccun: YueOnuk g By3oB. M.: U3narensckas rpynna HOPMA-MH®PA, 1998.

z [IpuHsATa ¥ OTKPHITA AJIS NOAMTUCAHUS, PaTH()UKALNH U IPHCOCAHMHEHHS pe3orronuneii 44/25 IenepansHoit Accambien OOH
ot 20 HOsOps 1989 1. Berymmna B crty 2 ceHTa0ps 1990 . Patndunmposana BepxoBasiMm CoBetom CCCP 13 mrons 1990 . Bery-
ma B ety it CCCP 15 centsops 1990 . / BBC CCCP. 1990. Ne 45. Cr. 955.

24 [Muenunnesa JI. M. Cemeitnoe npaBo Poccun: YueOnuk juis By3oB. M.: M3narensckas rpynna HOPMA-MH®PA, 1998.
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[IpoBoast cBOIO MOJUTHKY B JaHHOW 00NacTH, TOCYIapCTBO JOJKHO MPECIIEN0BATh CIELY-
IONIYIO 1IeJh: 00ECTIEYeHNE CO CTOPOHBI TOCYIapCTBA HEOOXOAWMBIX YCIOBHU JUTS peau3aluu
cembeii ee (PyHKIHIA U TOBBIIICHUS KAUECTBA KU3HH CEMBH.

T'ocynapcTBeHHast ceMeiiHasi NOJIMTUKA SIBJIAETCS COCTABHOM YaCThIO0 COMATBHON MTOJTUTUKHI
Poccuiickoit denepanuu u mpencTaBiseT co00i HETOCTHYIO CUCTEMY NPUHIIUIIOB, OIIEHOK B MEp
OPTaHU3aIIOHHOT0, YKOHOMHYECKOT0, IPABOBOT0, HAYYHOT0, HMHPOPMAIIHOHHOTO, IPOTIaraH IUCT-
CKOI'0 M KaJIpOBOI'O XapaKTepa, HAIPABICHHBIX HA YIIYYIICHUE YCIOBUM M MOBBIIICHUE KAYECTBA
JKU3HU CEMBU.

OcCHOBHBIC HAIPABJICHUS TOCYAAPCTBEHHOW CEMEWHOW TOIUTUKU pa3pabOTaHbl HCXOS U3:
HEIPEXOIALIEN HEHHOCTU CEMBH JUIS )KU3HU U Pa3BUTHS YEJIOBEKA; IOHUMAHMS BAXKHOCTH CEMbU
B )KM3HH OOIIECTBA, €€ POJIM B BOCIIUTAHUU HOBBIX MIOKOJIEHUH, 00ecrieueHnr O0IIECTBEHHOM CcTa-
OMJIBHOCTH U IIporpecca; NpU3HaHNs HEOOXOIMMOCTH yueTa HHTEPECOB CEMbH U JACTEH, a TaKKe
IPUHATHUSA CHELUAIBHBIX MEP UX COLMAIBHON MOAAECPKKHU B NIEPUO COLUATBHO-YKOHOMHYECKON
TpaHchopmanuu o0IIeCTBa; y4yeTa MOTPEOHOCTH B ONPENCIICHUH HUICOJIOTUH, OCHOBHOW IENU H
IIEPBOOYEPEIHBIX MEP TOCYAAPCTBEHHOM CEMEMHON ITOJIMTUKN B COBPEMEHHBIX YCIOBUSIX.

OcHOBHbIE HaNpaBJIeHUs TOCYJapPCTBEHHOM ceMelHol nonutuku B PO Brirouarot: obecre-
YEeHHE YCIOBUMN JUIsl IPEOI0JICHUS HETraTUBHBIX TEHACHUIUN U CTa0MIIN3alluK MaTepUaIbHOrO MOJI0-
KEHMSI ceMel, yMEHbIlIeHue OETHOCTH U YBEJIMYEHHE MOMOIIY MAJOUMYIIUM CEMbSM (MEpHI IO
CTaOMIIM3aluHU CUTYalliu Ha PhIHKE TPY/a, COKPAIICHUIO YPOBHs 0€3pabO0THIIBI, B TOM YHCIIE CKPBI-
TOM, YCUJICHUIO COIIMAJIbHOM 3aIUThl paOOTHUKOB, BHICBOOOKIAEMBIX B pe3yibTaTe 0aHKpOTCTBA
U CTPYKTYPHOH NEPECTPONKH OpraHU3alMii, C y4€TOM CEMEIHOI0 MONI0KEHNsI paOOTHUKOB, YK CIIa
VDKJIMBEHLIEB, B TOM YHCJIE JIeTell); YCHIIEHNE TapaHTHM 3aHATOCTH Ha phIHKE Tpyna A padoT-
HUKOB U3 CEMEW, HYKJIAIOLUXCSl B MOBBILICHHON COLMAJIBHOM 3a1uTe (CeMel OMMHOKUX U MHO-
TOZIETHBIX POJAUTENIEH, NHBAJINI0B, IEHCUOHEPOB), IIyTEM CTUMYIMPOBAHUS CO3/IaHUS IS TaKUX
pabOTHUKOB CIIEIUAEHBIX Pa0OYHMX MECT, oOecredeHus: ux npodeccnoHaIbHON MOATOTOBKH H
NIEPENOATOTOBKH, ITPENOCTABICHNS HAJIOTOBBIX MJIM MHBIX JIBIOT OPTaHU3aLUsIM, UCIIOIb3YOIUM
UX TPYI, U T. .; o0ecreueHne paboTHUKaM, HMEIOIINM JIeTeH, OIaronpusSTHBIX YCIOBHH IS cOde-
TaHUSI TPYIOBOH JEATEIBHOCTH C BBIMIOJIHEHHEM CEMEHHBIX 00s13aHHOCTEH (pacrpocTpaHeHue Ha
OTLIAa IIPaB HA JIbIOTHI B CBA3M C BOCIIMTAHUEM JETEH, IPENOCTABIIAEMbIEC B HACTOSALIEE BPEMsI Ha
IPOM3BOACTBE KECHIIMHE-MaTepH; YCUICHUE TOCYIapCTBEHHOTO KOHTPOJIS 32 COOIOICHHEM 3aK0-
HonatenbeTBa Poccuiickoit denepaniv B 4aCTH MPAaBOBOM 3aIIUTHI HHTEPECOB Pa0OTAIOIINX YJie-
HOB CEMbH, MY>XYHH, KEHIIMH U MOIPOCTKOB B chepe Tpyna He3aBUCUMO OT (hOpMBI COOCTBEHHO-
CTH OpraHM3allly, TI€ OHM 3aHATHI, B TOM YHCIE B Ciiydae 0e3paboTHIIbI, IPH MpHEeMe Ha padoTy
YKEHIIIMH ¥ HECOBEPILICHHOJIETHHX, TPU MPEKPAIIEHUU TPYIOBOTO JOTOBOpa (KOHTPAKTA), IO 00ec-
NIEUEHUIO TapaHTUN U JIBIOT, IPEJOCTABIAEMbIX PA0OTAIOLIMM KEHIMHAM B CBSI3U C MaTEpHUH-
CTBOM; BBE/ICHHE DKOHOMUYECKUX CTUMYJIOB U JIbIOT, TOBBIIIAIOIINX 3aMHTEPECOBAHHOCTD Opra-
HU3AIHii B IpHEeMe Ha padoTy rpax/iaH C BBICOKOIM CeMEeHHOW Harpy3Koii, B TOM YHCIIE Ha YCIOBHUIX
HETIOJIHOTO pabouero BpeMeHH, 10 THOKOMY TpaduKy WM Ha IOMY); KapAWHAIBHOE YITyqIlIeHHE
OXpaHbI 37I0POBbsI CEMbU (AOCTYIMHAs 75 BCEX CEME MEIMLIMHCKas TOMOIIb HA OCHOBE COYETa-
HUsI OECTUIATHON MEAMIIMHCKOHN MOMOIIN U TUIATHOTO MEIUIIMHCKOTO 00CITy)KUBaHUsI; OeCIUIaTHas
MEIUIIMHCKAs TIOMOIIb OepeMEHHBIM, POKEHHUIIAM U JIeTsIM 10 18 neT; mpoduiakTHKa BpOKICH-
HOM MHBAJIMIHOCTH, PA3BUTHE MEIMKOTCHETUYECKON MOMOIIM HACEIICHUIO, COBEPLICHCTBOBAHUE
¥ BHEIPEHHE TICPUHATAIBHBIX TEXHOJIOTHH Il paHHEW TUAarHOCTHKH IUIOA, CUCTEMBI 00sI3aTeb-
HOTO CKPMHUHI'OBOT'O 00CJI€IOBaHNs OEPEMEHHBIX U HOBOPOXKIEHHBIX; YIy4IlIEHUE MEIUKO-COLIU-
aJbHOM TOMOIIM JETSIM-UHBAJIUAAM, BKJIIOYas KBaJU(PUIUPOBAHHOE BOCCTAHOBUTEIBHOE Jieue-
HHE, NMPOTE3UPOBAHNE, CAHATOPHOE JICUCHUE, PEAOMIUTAIIMOHHBIE MEPOIIPHUSTHS, Pa3paboOTKy U
BBIITYCK CHELMAIBHBIX TPEHAXKEPOB, MPUCIOCOOIEHUH, KOJISICOK, MEOEIH, CIOPTUBHOIO MHBEH-
Tapsi.
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Cosznanvie ¥ BHEPEHUE IpOrpaMM o0yUdeHHS POIUTENIe OCHOBaM peabUIUTAIIH U BOCITH-
TaHUs JIeTeH ¢ (U3MUSCKUMH M YMCTBEHHBIMH HEIOCTAaTKAMM); YCHUJICHHE ITOMOIIU CEMbE B BOC-
MUTAHUU JIETEeH IMyTeM roCy1apCTBEHHON (PMHAHCOBOM MOIACPKKHU M3IAHUS MACCOBBIM TUPAKOM
U pacTpOCTpaHEHUs] KHUT TI0 BOCIIUTAHUIO PeOCHKA U yXOIy 3a HUM, MO MpoliieMaM CeMEHBIX
OTHOILIEHUH; paclpOCTPAHEHUS CIEUHUAIBHON JTUTEPATYPhl IJIsI CEMbU CPEAU MOJIOJEKHU, MOJIO-
JIBIX POJIUTENIEH, KOMIUIEKTOBAHUS €10 MacCOBBIX OMOIMOTEK; 3ampeTa Ha U3rOTOBJICHHUE, PACIIPO-
CTpaHEHUE U PEKIAMUPOBAHHUE NIEUYATHBIX U3TAHUM, H300paKEHUM, BUICOKACCET UM UHBIX U3J1e-
JIMH, TPOTAraHIuPYONMX MOPHOTPApUIO, KYIBT HACHIUS WA )KECTOKOCTH; TOCYIapCTBEHHOU
KOOPAUHAIIMY U (PMHAHCOBOU MOAJIEPKKH HPABCTBEHHOTO, S THYECKOTO M SKOJIOTHYECKOTO MPOCBe-
LICHUS HACEJICHUSI U BBEACHUS MPOrpamMM TAKOTO MPOCBELICHUS JJISI IETEH U MOJIOJCKHU B AET-
CKHUX JIOIIKOJIEHBIX YUPEKICHUSIX, 001Ie00pa30BaTeIbHBIX U MPO()EeCCHOHANTBHBIX YICOHBIX 3aBe-
JICHUSX.

PyKkoBOACTBYSICh M3JI0KEHHBIMU BBIIIE TMPUHIMIIAMH, CEMEMHOE MpaBO Kak IpaBOBas
OTpaciib OCYIIECTRIISIET CICIYIOIIHE (DyHKITUH:

— pe2yisamueHyio — pEryIupoBaHNE CEMEMHBIX OTHOLLICHUI B COOTBETCTBUU C JEHCTBYIOIIUM
3aKOHOJIaTEILCTBOM;

— OXpanumenbHylo — 3alATAa U OXpaHa MPaB U 3aKOHHBIX HUHTEPECOB YYACTHUKOB CEMENHBIX
OTHOIIICHMIA,

— gOCnUMAamenvHyo — B CEMEMHO-TIPABOBBIX HOPMaX COJEPIKUTCS MOJIEITb TIOBEICHUS, 07100~
psieMasi TOCyaapCTBOM U OOIIECTBOM, a TaKKe HEOIaronpusTHbIC MPAaBOBBIE MOCIEACTBUS COBEP-
MIEHUST TEUCTBUI W MOCTYIKOB, HAPYIIAIONIMX TpaBa, CBOOOJBI M 3aKOHHBIE MHTEPECHI IPYTHX
rpaxkaaH.
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1.4. UICTOUYHUKN ceMenHOoro npasa

Wcrounuk npasa onpezensercs B OPUAMUECKON TUTEpaType HEOIHO3HAUHO: U KaK JESTEIb-
HOCTb rOCyJapCTBa MO CO3/IaHUIO NTPABOBBIX MPEANUCAHUN, U KaK pe3yJbTaT 3TON AeATEeIbHOCTH.

B ropucnpyneHuuu moj HMCTOYHMKOM IIpaBa MOHMMAIOT BHEIIHEE BBIPAXKEHHWE HOPMa-
TUBHO-TIPABOBBIX MPEANHUCAHNUMN, CBI3aHHOE C UX 3aKPEIJIEHUEM B ONPENEIICHHBIX, O(pULINATIBHO
IPU3HAHHBIX aKTaX.

[lon ucTouHnkaMy ceMEHHOro mpaBa CieqyeT MOHMMaTh BHEIIHEE BBIPAKEHUE rocyaap-
CTBEHHOM BOJIH, TOCPEICTBOM KOTOPOH MTPOUCXOUT yPETYIHUPOBAHUE CEMEHHO-OpauHbIX OTHOIIIE-
HUU.

Cpenu MCTOYHUKOB CEMEMHOrO IMpaBa 0co0oe MecTo NMpuHaMIeKUT OCHOBHOMY 3aKOHY
CTpPaHBI.

Koncturynuus 3aHuMaeT 11aBHOE MECTO B CUCTEME HOPMAaTHUBHO-IIPABOBBIX aKTOB, KOTOPOE
OTIPE/ICTISICTCS €€ 0COOBIMU CBOMCTBAMU M 0COOOH POJIBIO.

[Ipuopurernoe 3HaueHre KOHCTUTYIMM COCTOUT B TOM, YTO OHA KaK aKT BBICUIEH IOpHUIAYeE-
CKOM CHJIBI COCTaBJIIET HOPMATUBHYIO 0a3y BCETO TEKYLIETO 3aKOHOAATENbCTBA. 3aKOHBI U UHbIE
IIPaBOBBIE AKTHI, IpUHUMaeMble B Poccuiickon @enepannu, He JOJKHBI POTUBOPEYUTh KOoHCTH-
tyuuu P®. Cpenu nHopm Konctutyuuu PO Gonbliioe 3HaueHnE IPUMEHUTENBHO K OTPACiIy CeEMEil-
HOTO TpaBa MPUIAECTCS MOJIOKEHUAM CT. 38: MaTEpPUHCTBO U IETCTBO, CEMbsl HAXOASTCS O] 3allU-
TOW rocyaapcTsa; 3a00Ta O JIETSAX, UX BOCIMTAHHUE — PAaBHOE IPAaBO U OOS3aHHOCTb POJIUTEIIEH;
TPYIOCTIOCOOHBIE ACTH, JOCTUTTINE |8 JIeT, JOIKHBI 3a00TUTHCSI O HETPYAOCIIOCOOHBIX POAUTEIISAX.

B cootBercTBuu co ct. 72 Konctutyuuu PO cemeiiHoe 3aKOHOAATENBCTBO HAXOAUTCS B COB-
MecTHOM BefieHuu Poccuiickoit deneparuu u ee CyObeKTOB.

OcCHOBOTIONATAIONINM, BEIyIIUM aKTOM CEMEHHOro Ipasa, HauOoJiee MOJHO M MOAPOOHO
peraMeHTUpYIOUM ceMelinble oTHoweHus, saBisercss CK P®, mpunsrteiii [ocynapcTBenHoi
Hymoit PO 8 nexabps 1995 r. u BBeieHHbIH B nelictBue ¢ 1 mapra 1996 .

CK PO — cuctemMaTn3upoBaHHbIN (eiepaibHbIi 3aKOHOAATENbHBIN akT. B HeM ycTaHOBIIEHbI
OCHOBHbIE Hayana ceMmeiHoro 3akoHoparenberBa (cT. 1 CK P®D), onpenenen Kpyr peryinupyeMbix
CEeMEWHBIM 3aKOHOAaTeNbCTBOM OTHOIIEeHHH (CT. 2 CK P®d), 061mme nonoxkeHus, Kacarmuecs ocy-
IIECTBJICHUS U 3aIIUTHI ceMeNHbIX NpaB (CcT. cT. 7-9 CK P®), a Taxke HENOCPEACTBEHHO PELICHBI
Ba)KHEHIIME BONPOCH Opaka U CeEMbU, KOTOPBIE B LIEAX 00ECIEUEHHS U 3aIUThl CEMEMHBIX MPaB
rpakJaH TpeOyIoT eaquHoo0pa3Horo pemenus Ha Bceit Teppuropun PO. CK PO cogepxut Taxke
HOpPMBI O IpaBe, MOJJIEKALIEM MPUMEHEHUIO (POCCUNCKOrO MM MHOCTPAHHOIO TOCyAapcTBa) K
CEMEIHBIM OTHOLIEHUSIM C yYaCTUEM MHOCTPAHHBIX IPpayKAaH U JIML 0€3 TpakJaHCTBa (KOJIHU3U-
OHHBIE HOPMBI), KOTOPBIE B COOTBETCTBHHM CO CT. 71 (II. «11» 4. 1) OTHOCATCS K UCKIIIOUUTEIbHON
KomneTreHuu PO.

[To cBoeii ctpykrype CK P® cocrout u3 8 pasznenos, 21 masel u 170 crareir (Paznen 1.
OO01ue nosoXKeHMs: ceMEHOE 3aKOHOATENbCTBO; OCYIECTBICHUE U 3allUTa CEMEUHBIX MpaB.
Paznen I1. 3aximroueHre u mpekpanieHne Opaka: YCIOBHS H IMOPSIIOK 3aKITFOUEHUS Opaka; mpeKpa-
menue Opaka; HepelcTBUTENbHOCTE Opaka. Paznen I11. TIpaBa u 00s3aHHOCTH CYNpyTOB: JIMYHBIC
npaBa U 00S3aHHOCTHU CYIIPYI'OB; 3aKOHHBIH PEKHUM HMMYILECTBA CYNPYTIOB; TOTOBOPHBIA PEKUM
MMYILECTBA CYNPYrOB; OTBETCTBEHHOCTh CYyNpyroB no obs3arenscrBaM. Pasnen IV. Ilpasa u 064-
3aHHOCTH POJUTEIICH U JIETEH: YCTAHOBICHUE MMPOUCXOKAECHUS AETEN; TpaBa HECOBEPILICHHOJET-
HUX JIeTel; mpaBa U o0s3aHHOCTH poxauTeneil. Paznen V. AnmuMmeHTHBIE 0053aTeNbCTBA YJICHOB
CEMbH: ATUMEHTHBIE 0053aTeNTbCTBA PONUTENCH 1 IeTEH; aTMMEHTHBIE 00513aTeNILCTBA CYTIPYTOB U
OBIBIIMX CYIIPYI'OB; aIMMEHTHbIE 0053aTeNbCTBA APYTUX WIEHOB CEMbH; COMIAleHHe o0 yrare
AJMMEHTOB; MOPSAAOK YIUIAThl U B3bICKaHMS aJIMMEHTOB. Pasznen VI. @opMbl BociuTaHus AETEH,
OCTaBIIUXCSI O€3 MONEUEHNs POAUTENIEH: BBISIBICHUE U YCTPOUCTBO JIETEH, OCTaBIIMXCs O€3 more-
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YEHUsI pOJIUTENEN; YChIHOBIEHUE (YA0UEPEHHE) IETEH; OTIeKa U MONEUYNTENbCTBO HaJ I€TbMU; ITPH-
eMmHas ceMbs. Paznen VII. [IpumeneHne ceMeHOro 3aKOHOJATENBCTBA K CEMEUHBIM OTHOLIEHUAM
C yYacTHEM MHOCTPAHHBIX I'pak/iaH U aull 6e3 rpaxaanctsa. Pazaen VIII. 3akitrounTenbHble IOI0-
KEHUS).

Hapsny ¢ CK PO perynupoBaHuio CeMEHHO-OpavYHbIX OTHOIICHHUH MTOCBSIIECHBI OTACIHHBIC
MOJIO’KEHUSI MHBIX HOPMATHBHBIX MTPABOBBIX aKTOB MPUHUMAEMBIX Ha TeppUTOpUHU PO.

[maBeHCTBYyIOIIIEE MECTO CPE/IM TAKUX AKTOB MPUHAIISKHUT (eiepaabHbIM 3akoHaM. B uncie
JAHHBIX UCTOYHHUKOB, TIOCBSIIIIEHHBIX BOIPOCAM CEMEWHOTO MpaBa, MOYKHO HA3BaTh: KOAUPHUIIHPO-
BaHHbBIE HOpMaTuBHBIE akThI ([ paxknanckuii konekce PO (v.u. 1,2 u 3) (c u3m. u gom. ot 20 deBpars,
12 aBrycra 1996 1., 24 oxTs16pst 1997 1., 8 urons, 17 nekadbpst 1999 r., 16 anpens, 15 mas, 26 Hos10ps
2001 r,, 21 mapra, 14, 26 Hos0psa 2002 1., 10 stBaps, 26 mapta, 11 HO0psa 2003 1.), YronoBHbIN
xoaekc P® ot 13 utons 1996 r. Ne 63-D3 (neiictyromas peaaxuust), XKunnniasiii kogeke PCOCP
ot 24 urons 1983 1. (c u3m. u non. ot 18 sauBaps 1985 r.,, 29 asrycra 1986 r., 7 urons 1987 r., 18
HOsI0DsI, 19 nexadps 1988 r., 22 uronst 1989 1., 6 urons 1991 r., 27 suBaps, 22 asrycra 1995 ., 28
maprta 1998 1., 17 anpens 2001 1., 25 utons, 24, 31 nexabps 2002 1.).

[IpuMeHeHne ykazaHHBIX HOPMATUBHBIX aKTOB MPHU PETYIUPOBAHUU CEMEUHBIX OTHOIICHUI
BO3MOXKHO TMIPU HAJIMYUU Psifia YCIOBUM:

1) K UMyYIIIECTBEHHBIM U TUYHBIM HEUMYIIIECTBEHHBIM OTHOLIEHUSM MEX/IY YICHAMHU CEMbH,
HE yperyJnpoBaHHbIM CEMEMHBIM 3aKOHOAATENbCTBOM, IPUMEHSAETCS IPaXAaHCKOE 3aKOHO/1aTelb-
CTBO TIOCTOJIBKY, IIOCKOJIBKY 3TO HE MPOTUBOPEUYUT CYIIECTBY CEMEHHBIX OTHOLICHUH;

2) eclii Ha3BaHHBII HOPMATUBHBIHN aKT COJIEP>KUT HOPMBI, HAIIPSIMYIO YKa3bIBAIOIINE HA PETY-
JMPOBAHUE UMEHHO CEMENHBIX MPABOOTHOILICHHIA.

CrnemyeT OTMETHUTB, UTO MOJIOKEHUS KOMU(UITNPOBAHHBIX HOPMAaTUBHBIX aKTOB, MHBIX (erie-
paJbHBIX 3aKOHOB, C OJTHOM CTOPOHBI, HE IOJKHBI IPOTUBOpEeunTh TpeboBanusim CK PO, a ¢ apy-
rOM CTOPOHBI — OHU, KaK IPAaBUJIO, IPUHUMAIOTCS C LEJIbI0 KOHKPETU3ALUH €T0 MOJO0KEHH.

Tak, nanpumep, Obi1 puHIT PenepanbHbiil 3akoH oT 21 nexadpst 1996 . Ne 159-03 «O
JIOTIOJTHUTENBHBIX TapaHTUSX MO COLMAIBHOM 3aluTe AETeH-CUPOT M JETeH, OCTaBIIMXCs 0e3
HOTIeYeHUsI poauTenein» (¢ u3M. u aom. ot 8 ¢pespana 1998 r., 7 aBrycra 2000 r., 8 anpens 2002 r.,
10 ssaBaps 2003 1), nMeromei CBOeH LeNbi0 KOHKPETU3aIuio nonokeHuii 6 pasaena CK PO. B
LETISAX MOAICPKKH Pa3BUTHS CEMbH, MATEPUHCTBA U IETCTBA ObLT IPUHAT DenepaabHbIi 3aKOH OT
19 mast 1995 1. Ne 81-@3 «O rocynapCcTBEHHBIX ITOCOOUSX IPaXkKIaHaM, IMEIOIIUM JIETeH» 26 (¢ u3M.
u norm. ot 24 Hos0ps 1995 1., 18 urons, 24 Hos0ps, 30 aexadbps 1996 r., 21, 29 uronsa 1998 r.,, 17
nrons 1999 r., 10 uronst, 7 aBrycra 2000 1., 30 mas, 28 gexadpst 2001 1., 25 utons 2002 ).

B nemsix peanuzanuu nporpaMMbl O COLUMAIBHOM 3alllUTE E€TEH-CUPOT U JIETEH, OCTaB-
muxces 0e3 nmoredeHus: pogutenei 16 anpens 2001 r. 6but npunat deaepanbhbiii 3aKkoH Ne 44-03
«O TrocymapcTBEHHOM OaHKE JaHHBIX O JICTSIX, OCTABIIMXCS 0€3 MOTICYCHUsT POITUTENei». >

K uuciy uCTOUHHMKOB CEMEMHOro mpaBa OTHOCATCS HE TOJIBKO 3aKOHOJATeIbHbIE, HO U MOI-
3aKOHHBIE aKThl. [IprueM nmocneaHue peryaupyoT HauOobliee KOJIMYeCTBO BOMIPOCOB B 001acTu
CceMeNHOro mpasa. JTO B MEPBYIO OUepe/lb MPEIONPEAETICHO HEISIMH MPUHATHS MOCTISTHUX.

Vkasbl [Ipesuaenta PO u nocranosnenus [IpaButenscTBa PO npuHUMarOTCS Ha OCHOBAaHUH
u Bo ucnonHeHuu nonoxenunit Koncrurynuu, CK u uHbIX ¢enepanbHbIX 3aKOHOB, MPUHSATHIX B
aTOM cdepe.

B ocnoBHOM ykazamu [lpesunenta PO yTBep:kaatoTcss MeponpusaTus oOIIerocy1apcTBeH-
HOTO ypOBHSI, HIMEIOIINE KOMIUIEKCHBIN XapakTep, UK ONPEAeSIOTCS KOHIENTyalbHbIe TTOAXOIbI
K penieHuto mpobiaem B ganHou cdepe. Tak, Ykazom [Ipesuaenta PO ot 14 mas 1996 . Ne 712 (¢

25 C3 PD. 1996. Ne 52. Cr. 5880; 1998. Ne 7. Cr. 788.
26 ®dyunancosas razera. 1995. Ne 22.

27 PT. 20.04.2001. Ne 16.
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U3M. U 7011 OT 5 oKTsA0pst 2002 1.) yTBepx)1eHb OCHOBHBIC HAIIPABIICHUS TOCYIAPCTBEHHON CEMEA-
HoM nonutuky, YkasoM Ilpesunenra PO ot 14 centadps 1995 . Ne 942 yrBepknenst OcHOBHbIE
HaIlpaBJICHUS] TOCYAAPCTBEHHOW COIMAIbHOW MOJUTUKH MO YIAYYIICHUIO MONOKEHU AeTel B PO
10 2000 1. (HarmoHanbHbBIN 1J1aH AEUCTBUIN B MHTEpECaX JIETEH).

B coorBerctBuu co cT. 115 Koncturynnn P® IIpaBurensctBom PO moryT usnasarscst HOp-
MaTUBHBIC IPABOBBIE aKThl HA OCHOBaHUM M BO ucnonHerne CK P®, npyrux ¢enepaibHbIX 3aK0-
HOB ¥ HOPMaTUBHBIX yKa30B [Ipesunenrta PO.

B cBoto ouepens CK P® onpenenser rpanuis! noaHomouunit [IpaBurenscrea PO B obmactu
ceMenHoro npasa. Tak, k komnereHunu [IpaBurenscrBa PO oTHEceHO:

— onpeoelieHue 8ud08 3apabomka u (uiu) uUHo20 00X00a pooumeineti, U3 KOMopsvix NPOU3B80-
oumcs yoepowcanue anumenmos. VX nepeueHb yTBepKaeH nocraHopiaeHuem IIpasurenscta PO
otT 18 utonst 1996 . Ne 841 «O nepeyHe BUJOB 3apabOTHOM IJIAThl U MHOTO JJOXO/1a, U3 KOTOPBIX
MIPOM3BOIUTCSA yep)KaHHE aJIMMEHTOB Ha HECOBEPIICHHOJIETHUX JIeTel»® (B pell. HOCTaHOBICHHS
[IpaBurensctBa PO ot 20.05.1998 1. Ne 465);

— ycmaHognenue nopaoka OpeaHu3ayuu YeHmpaiu3o8anHo20 yuema oemeu, 0Cmaguiuxcsl
0e3 noneuenus pooumeneu. Takoill MOPAJOK B HACTOALIEE BPEMsl YCTAHOBJIEH MOCTAHOBJIEHUEM
[TpaButensctBa P® ot 4 ampens 2002 r. Ne 217 «O rocynapcTBeHHOM OaHKe JAHHBIX O JETSX,
OCTaBIIMXCs 0€3 MOINEeUeHHs POIUTENCH, U OCYIECTBICHUH KOHTPOJIS 3a ero (popMupoBaHUEM U
HCITOIb30BaHuEM) ;>

— onpedenenue nepeuns 3a001e6anuti, IPU HAJIUUYUU KOTOPBIX JMLO HE MOXKET YCHIHOBUTD
peOeHKa, MPUHATH €ro MOJl ONEKy (ITONEYUTENbCTBO), B3ATh HAa BOCIIUTAHUE B IPUEMHYIO CEMBIO.
Takoii mepeueHs onpeneneH nocraHosiaeHueM [IpasurensctBa PO ot 1 mas 1996 . Ne 54239 (c
U3M., BHECEHHBIMU nocTaHoBieHueM [IpaBurenscrBa PO or 19.03.2001 r. Ne 195); ycranosie-
HUE MOPSIIKA BBIIUIATHI U pa3Mepa IEHEKHBIX CPEICTB, BHIIUIAYMBAEMBIX €KEMECIUHO Ha CONEp-
YKaHHUeE JETeH ONEKYHY MM MTONEYnTEN 0. BhlmiaTa yka3aHHbBIX CPEJCTB Ha COACpKaHUE TOJO0IEY-
HBIX JE€TEeW MPOU3BOAUTCS Ha OCHOBaHMM nocrtaHosieHus IIpaBurensctBa PO «O HEOTIIOXKHBIX
Mepax Mo COLUAIBbHOM 3aIlUTe IETeH-CUPOT U AeTell, OCTaBIIMXCs O€3 MOMEeYEeHUs! pOJUTENCH» OT
20 urons 1992 1. Ne 409 (B pen. noctanoBnenuii [lpasutensctea PO ot 09.07.1992 . Ne 483, ot
17.07.1996 Ne 829, ot 30.03.1998 Ne 366, ot 21.12.2000 Ne 999, ot 14.05.2001 Ne 374);

— ymaeporcoenue [lonodxcenus o npuemnoll cemve. B HacTosIee BpeMs JecTBYeT MOCTaHOB-
nenue [IpaButensctBa PO ot 17 utons 1996 . Ne 829, koropsim yTBep:keHo [lonoxenue o nmpu-
E€MHOM cembe;’!

— ycmanosieHue nopsaoKa bINaamyl U pasmepa OeHeNHCHbIX CPeOCms, BIIIJIaYNBAEMbIX €XKe-
MECSYHO Ha COAEpkKaHME JETel NMPUEMHON CeMbEl. YPOBEHb UX MaTe€pHaIbHOTO OOecreueHus
ycraHoBjeH B [lonoykeHun o npreMHOi ceMbe, YTBEPKIEHHOM ITocTaHoBiIeHUeM [IpaBuTenbcTBa
P® ot 17 uronsa 1996 1. Ne 829 «O npueMHOI cemMbe»;

— onpeoenenue nopsaoka nepeoayu oemeti Ha YCbIHOGIEHUe, & TAKKE OCYILECTBICHUS KOH-
TPOJIA 32 YCIOBUSAMM KU3HU U BOCIIUTAHUA JETEH B CEMbSX YCBIHOBHUTENEH Ha Teppuropuu Pd;
YCTAHOBJICHHE TI0 NpeACTaBiIeHUI0 MuHncTepersa roctuiun PO 1 MuHHCcTepCTBa HHOCTPAHHBIX
nen PO nopsaka nesTeNbHOCTH OpraHOB M OpraHU3alluii HHOCTPAHHBIX TOCY/IapCTB MO YCHIHOB-
JICHUIO JeTeil Ha Tepputopun PP M mopsaka KOHTPOJIS 3a €€ OCYLIECTBICHUEM; OINPEACIICHHUE
HOpsJKA MOCTAaHOBKU Ha Y4eT KOHCYJIbCKUMH yupexkaeHussMu PD nerelt, siBIAOMUXCA Tpaxaa-
Hamu PO 1 yCHIHOBJIEHHBIX HHOCTPAaHHBIMH IPaXK1aHaMH WJIH JIMIIaMu Oe3 rpaxaanctsa. [1o perre-
HUIO OTUX BOIPOCOB Ha CErOHSIIHMN JIEHb IIpUMeEHseTcs nocranosienue [Ipasurenscrtsa PO or

28 C3PD. 1996. Ne 31. Cr. 3743.
29 C3P®. 15.04.2002. Ne 15. Cr. 1434,
30 C3 Pd. 1996. Ne 19. Cr. 2304.

31 C3P®. 1996. Ne 31. Cr. 3721.
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29 mapra 2000 1. Ne 275 «O06 yTBep>KAeHUU TIpaBUII NIEpeladun JIeTel Ha YChIHOBIICHUE (yao4uepe-
HUE) U OCYILECTBICHUS KOHTPOJIS 32 YCIOBUSMHU UX KM3HU U BOCIIUTAHUS B CEMbSX yYCHIHOBHUTE-
ney Ha repputopuu PO u npaBui MOCTAaHOBKYM Ha Y4YET KOHCYICKUMHU yupexxaeHussMu PO nerei,
SABIISIOMIMXCA TpaknaHamu Poccuiickoil (enepaniiu M yChIHOBICHHBIX WHOCTPAHHBIMH T'paX</ia-
HaMHU WJIH JTUIIaMu 0e3 TpakaancTBa,> (B pea. nocranosnenus [Ipasurensctsa PO ot 04.04.2002 1
Ne 217).

OpHolt U3 0COOEHHOCTEN CEMEMHOTro Mpasa SIBISIETCS TO, YTO NMPUHSATHE BOIPOCOB B 3TOM
o0nacTu BXOIUT B KOMIETeHIMIO Kak PD B 11e710M, Tak U ee CyObEeKTOB.

B cBsi3u ¢ ueM B 4uciie HCTOYHHUKOB CEMEMHOr0 MpaBa 0c000€e MECTO MPUHAIEKUT HOPMa-
TUBHBIM IIPAaBOBBIM aKTaM CyObeKTOB PD.

3akoHamu cyobekToB PD B coorBercTBUU C 1. 11. 2 cT. 3 CK MoryT perynupoBarbcs ceMei-
HbI€ OTHOLIEHUS JIULIb B Ipeaenax, ycraHoBieHHbIX CK PO. Bo-nepbix, 3akoHbl cyObekTOB PD
PEryaupyIoT ceMelHbIe OTHOLLIEHUS M0 BOIpocaM, HerocpeacTBeHHO oTHeceHHbIM CK k BeneHuto
cyobekroB PO. K HUM, B 4aCTHOCTH, OTHOCUTCS: YCTAHOBJICHUE NOPSAIKA U YCIOBUM, IIPU HAJIU-
YUK KOTOPBIX BCTYIUIEHHE B OpaK MOXKET OBITh pa3pelieHO B BUJE UCKIIOYEHUS A0 TOCTHXKEHUS
Bo3pacta mectHaanary Jet (1. 2 c¢t. 13 CK); BeiOop cynpyramu ABOWHON (haMUTTUU TPH 3aKITIO-
yenuu Opaka (1. 1 ct. 32 CK); npucBoenue ¢pamunuu u oruectBa pedenky (m. 2 u 3 ct. 58 CK);
OpraHu3alys U AeSITeIbHOCTh OPraHOB MECTHOTO CAMOYITIPABIICHHUS 10 OCYIIECTBICHUIO ONIEKU U
MOTNEYUTENHCTBA HAJl AETHhMHU, OCTABITUMUCS 0e3 rmonedenus poautenei, (m. 2 ct. 121 CK); onpe-
JIeJICHUE TOTIOTHUTEIBHBIX TI0 cpaBHEHUIO ¢ Komekcom ¢popM ycTpoiicTBa AeTeid, OCTaBIIUXCS 0e3
noneueHus pogutenedt (m. 1 ct. 123 CK); yctaHoBIIeHHE pa3Mepa OIUIaThl TpyJa MPUEMHBIX POIH-
TeJeH U JIbIoT, IpeAoCcTaBIsieMbIX TpueMHoi cembe (1. 1 ct. 152 CK).

Bo-BTOpBIX, 3aKOHBI CyOBeKkTOB PD B 001aCTH CEMEWHBIX OTHOUIEHUH MOTYT IPUHUMATHCS
1o Bonpocam, HenocpenactBeHHO CK P® He yperynupoBaHHbIM. DTO COIIacCyeTcsl ¢ MPUHIUIIOM
€IMHCTBA CEMEMHON MOIUTUKHU Ha (efepaIbHOM M PErMOHAIBHOM YPOBHSX, UTO MPEAIOJIAraeT,
B YaCTHOCTH, JIONOJHEHHE U pa3BuTue cyObekTtamu PO u opranamMy MECTHOTO caMOyIpaBlICHUS
MIPEIOCTABICHHBIX ceMbe (hefiepaibHbIM 3aKOHOAATEIHCTBOM MUHUMAJIbHBIX COLIMAJIBbHBIX TapaH-
TUH ¥ JI6rOT.>* OHAKO B JIFOOOM cilydae 3aKOHbBI CyObekToB PD, perynupyroine ceMeitHbIe OTHO-
mieHus1, He MoJDKHBI npotuBopednTh Kak CK P® (m. 2 ct. 3 CK), Tak u uHbIM (enepanbHbIM
3akoHaM. [Ipy HaTU4IMK TPOTUBOPEUN MEXKTy HUMH TipuMeHeHuIo nomiexuT CK PO umm dene-
paJIbHBIN 3aKOH.

JUi IpaBUIIBHOTO M €IMHOOOPAa3HOIro TOJIKOBaHMS M MPUMEHEHHUs HOPM CEMEWHOro mpaBa
00JIbIIOE 3HAYEHUE UMEIOT PYKOBOSIIME TOCTAHOBICHUS U pa3bsicHeHUs [lneHnymoB BepxoBHoro
Cyna P®, koTopble, OIHAKO, K YHCITY HCTOYHUKOB CEMEMNHOTO MTpaBa HE OTHOCSTCA.

[TocranoBnenust [lneayma BepxoBaoro Cyna P®, rme o0o0imiaercst mpakTuka mo Jeiiam,
BBITEKAIOIIUM U3 OpauHO-CEMEWHBIX OTHOIIEHUH, UMEIOT BaKHOE 3HAUEHHE 1151 IPABUIIBHOTO ITPH-
MEHEHUSI HOPM CEMEHHOI0 3aKOHOAATeNbeTBAa. K HUM Ipekae BCero OTHOCSTCS IOCTaHOBIICHUS
[Tnenyma Bepxosuoro Cyma P® ot 25 oktsi6pst 1996 . Ne 9 «O npumenennn cynamu CK PO npu
paccMOTpeHHH Jiel1 00 YCTaHOBJICHUH OTIIOBCTBA M O B3BICKAHUH AIMMEHTOBY,** oT 4 mtons 1997 .
Ne 9 «O mpuMeHeHHMH CylaMU 3aKOHOAATENIBCTBA IPH PACCMOTPEHHUH €)1 00 yCTaHOBICHUHU YChI-
HOBJIEHUs», OT 27 Mast 1998 . Ne 10 «O npuMeHeHUH CyJlaMH 3aKOHOJIaTEIbLCTBA MPU Pa3pelICHUN
CIIOPOB, CBI3aHHBIX C BOCIUTaHUEM JieTeli» ™ 1 oT 5 Hos0ps 1998 1. Ne 15 «O nmpumeHeHnn cynamu
3aKOHOJIATEIbCTBA MPU PACCMOTPEHHH JIe]1 O PACTOPKEHUU Opakay.

32 C3P®. 10.04.2000. Ne 15. Cr. 1590.
33 Muenunnesa JI. M. Cemeiinoe npaBo Poccun: YueOnuk g By3oB. M.: Usnarensckas rpynna HOPMA-MH®PA, 1998.
3 PI 05.11.1996. Ne 212.

3 PT. 10.06.1998.
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B cootBerctBuu co ct. 15 Konctutyuuu PO obmenprusHaHHble TPUHLIMIIBI 1 HOPMBI MEX-
JYHApOJHOIO IIpaBa U MEXKIYHAPOIHbIE JOTOBOphI PO SBIAIOTCA COCTABHOM YaCThIO IPABOBOU
cucteMbl PO. [IpyHIMIBI 1 HOPMBI MEXIYHAPOAHOTO MPaBa, UMEIOLIUE 3HAYECHUE I PEryv-
pOBaHMsI CEMEWHBIX OTHOLIEHUH, coaepkarcs B Ycrase OOH, Bo Bceeobuielt nexnapanuu npas
gyenoBeka ot 10 nexkabps 1948 r., B leknapamun npaB pebenka ot 20 nHosops 1959 r., B Konsen-
nun OOH «O mpaBax pedenka» ot 20 HosiOpsa 1989 r. (Bctynuna B cuity st CCCP 15 centsOps
1990 r.), B KonBeH1Mu 0 npaBoBOM MOMOIIM U MPABOBBIX OTHOIIECHUSAX IO FPaKAAHCKUM, CEMEN-
HBIM M yToJIOBHBIM Jienam oT 22 sHBaps 1993 r. (patudunuposana denepanbHbIM 3aKOHOM OT 4
asrycra 1994 r.), B MexayHapoaHOM NakTe 00 3KOHOMUYECKUX, COLIMATIBHBIX U KYJIbTYPHBIX IIpa-
BaxX U MeXITyHapOIHOM MaKTe O IPa)XIaHCKUX U IMOJMTHYECKUX MpaBax oT 19 nekabps 1966 r.
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Tema 2. CemenHbIe NPaBOOTHOLLUEHUS

2.1. lNoHATHe, XapaKTepHble YepTbl U
3NeMeHTbl CeMeNHbIX NPaBOOTHOLLEHUMN.
Pa3zHOBMOHOCTU CEMENHbIX MPaBOOTHOLUEHUN

T'oBopst 0 cemeliHOM npaBe, caeyeT OTMETHTD CIIEIYIOILYI0 XapaKTEePHYIO Ul HEro 0COOEH-
HOCTB — B €0 COCTAaBE HET TAKUX MHCTUTYTOB, B OTHOILIEHUH KOTOPBIX CYILIECTBOBAJIO ObI ITOJHOE
€IMHCTBO B3IVISJIOB.

He sBunmch uckiitoueHneM u ceMeiHo-OpadHble, Wiu ceMeiinble mpaBooTHouIeHus. [loaxon
K UX MOHUMaHHIO, BHYTPEHHEN CTPYKTYpE U COZIEPKaHHIO B HayKe CeMEHHOTro paBa HEOIHO3HA-
yeH. Cpeau uccienoBaresiell B JaHHOM 001acTH He BBIPAOOTaHO €IMHOM TOYKH 3PEHUs O IPUPOIE
CEeMEHHBIX MPAaBOOTHOIIECHUH. DTO SIBJISETCS CYIECTBEHHBIM HEJOCTATKOM, MOYKHO Jla’Ke CKa3aThb
npo0esioM B pa3BUTHH CEMEHHOr0 MpaBa U JaJibHEeHIIeM ero CTaHOBIEHUH B KaUYeCTBE CaMOCTOsI-
TEJIbHOW OTpaciH.

CemMeiiHble MPaBOOTHOILICHUS 3aHUMAIOT €CJIM HE IIEPBOE, TO 0 KpaiiHel Mepe OHO UX Bealy-
IIMX MECT B COBPEMEHHON OO0IIEeCTBEHHOM >KHM3HU. UenoBeK MOCTOSIHHO HAXOIUTCS B UX KPYTY,
Jla’ke TIOPOM He 3ayMbIBasiCh 00 3TOM. B ceMeliHble PaBOOTHOIIEHUS KaXIbli U3 HAC BCTyHaeT
HEO/IHOKPATHO Ha MPOTSXKEHUHU BCel CBOEH JKU3HU, OCIIeIHUE JIUIIb MEHSAIOT CBOO (hopMy (OTHO-
IIEHUs poAnTeNied U JeTell, OpauHble OTHOLEHUS U T. 11.). IIpu 3TOM MBI MOXXEM OBITH OJJHOBpE-
MEHHO YYaCTHHKOM CPa3y HECKOJIbKUX CEMEHHBIX MPAaBOOTHOIIECHUH.

Kak ysxe Obl10 0TMEUEHO, OAXO/ K MOHATUIO CEMEMHBIX PAaBOOTHOIIEHUI HEOTHO3HAUEH.
OnHu uccnenoBaresy He BbIIENAIOT UX B OTAEIbHYIO IPYIIy OTHOUIEHUH, TOBOPS, YTO 3TO OAHA
U3 Pa3HOBUHOCTEH Ipa’kAaHCKO-IIPABOBBIX OTHOIIEHH.*® Tak, B KauecTBe OTIMYUTEIILHON 0CO-
OEHHOCTU CTOPOHHMKH YKa3aHHON TOYKM 3PEHHs CChUIAIOTCS Ha OOJNBLIYI0O pOJb HOPM MOpaiu
B perynupoBanuu.’’ J[pyrue, Ha000poOT, JOKa3bIBAIOT 0OPATHOE — CAMOCTOSITEILHOCTh CEMEHHBIX
IIPaBOOTHOLICHUM.

CemeliHble MPABOOTHOLIEHUSI B UX TOYHOM 3HAYEHMM — 3TO MOAMAJAOLIUE MOA IEHCTBUE
CEMENHO-IIPABOBOI0 PETYIMPOBAHMSI OTHOLIEHUS MEX/y YJIE€HAMHU CEMbH B COLIMOJIOTMUECKOM €€
NOHUMAaHHH, a TAKXKE MEX/y POJICTBEHHUKAMU TIEPBOW M BTOPOW CTETIEHHU pOACTBa.>®

Opnnaxo Hapsay ¢ Ha3BaHHbIMU oTHoLIeHUsIMU CK P® perynupyer Takxke u OJUM3KO IPUMBbI-
KaloIUe K HUM, HO UHBIE [10 CBOEH MPUPOAE OTHOLIEHUS. B Tak1X OTHOIIEHUAX, KaK IPAaBUJIO, CTO-
pOHaMH BBICTYNAIOT IMyOJMYHBIE 00pa30BaHUsA, HAPUMEP aAMHUHUCTpAIs opranu3anuu. /1a0sr
DIy0Xe U3yYUTh COJepKAHNE CEMEHHBIX MPABOOTHOIICHHUN, 00paTUMCS K MX TIPUPOJIE.

CewmeliHOE TPaBOOTHOLIEHHUE KaK SIBJIEHUE U CTPYKTYPHO, U 10 CYILLIECTBY — BECbMA CIIOXKHAs
gacTh 00bEKTUBHOM peasibHOCTH. OHO BKITIOUAET B Ce0s1 DIIEMEHTBI, JJOBOJIBHO CIIOKHBIE ITO CBOEMY
(akTHueckomMy coctaBy. HeKoTopbie M3 HUX MOTYT CYIIECTBOBAaTh M KaK CaMOCTOSTEIbHBIE TIPAaBO-
BbI€ BJICHUS] HE3aBUCUMO OT CEMEHHOTO MTpaBOOTHOLIEHHs. Hepenko B ceMelfHOM IPaBOOTHOIIIE-
HUH [IpaBa U 003aHHOCTH HACTOJIBKO MEPETICTEHBI, YTO YPE3BBIYAWHO TPYJHO OTIPAaHUYHTD, T/IE
Y KaKoe IPaBOOTHOLIEHHE UMEET MECTO. bosiee Toro, onpeeneHHyI0 CI0)KHOCTb, KaK B FOpUIUYE-
CKOM HayKe, TaK U Ha IPAKTUKE MPEICTaBISIET pa3srpaHUuEHUE CEMEMHOTO U TPak1aHCKOTO TIpaBa,
CEMEHHBIX U IPa’kIaHCKUX IPABOOTHOLIECHUM.

3 Cm., Hanpumep, [ paxxaarckoe mpaso. T. 3, Yuebuuk / nox pen. Cepreesa A. I1., Tosxcroro FO. K. M: TIpocmext, 2001.
37 Anroxonbexas M. B. Cemeiinoe mpaso. M, 1996.

38 I'paxxnanckoe npago. T. 3: Yuebnuk / mox pexa. Cepreesa A. I1., Toncroro 10. K. M: IIpocnekr, 2001.
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B cootBeTcTBHM C 3TUM BO3HUKAET HEOOXOAUMOCTH C(hOPMYIUPOBATH €IUHOE TIOHATHUE, E/11-
HBIN MOAXOJ K OIPEIEICHUIO0 CEMEUHOTO ITPaBOOTHOLICHHUS.

[TonsiTHE CEeMeHHOro NMPaBOOTHOLIEHHUSI MOKHO BBIBECTH U3 nosoxeHui ct. 2 CK PO.

CemMeiiHble TIPaBOOTHOIIEHHUS — 3TO Pa3HOBUIHOCTH OOIIECTBEHHBIX OTHOIICHHUH, yperyiu-
POBaHHBIX HOPMaMU CEMEWHOTO MpaBa, BO3ZHUKAIOIIUX U3 (haKTa BCTYIUIEHUS B Opak, IpU3HAHUS
€r0 HeJCHCTBUTEIHHBIM, POACTBA, YCHIHOBICHHS TMOO HHOM (POPMBI YCTPOICTBA B CEMBIO JIETEH,
OCTaBIIUXCs 0€3 MOMEeYEHUsT POTUTENCH.

Oco0OeHHOCThIO CEMENHBIX OTHOUIEHUM SBISETCS TOT (PaKT, YTO OHM OTHOCATCSA K YUCIY
TaKWX, B KOTOPBIX CYIIECTBEHHO OIPaHMYUBACTCS IPUMEHEHNE HOPM TIpaBa, 4To 00yCIOBICHO X
JMYHO-JIOBEPUTEIbHBIM XapaKTEPOM.

OO0111eCTBEHHBIE OTHOLLEHUS, PETYIUPYEMbIE CEMENHBIM NPAaBOM, BECbMa MHOTO0Opa3HbI U
Kkpaitne HeonHOpoHbI. Ctarhs 2 CK P® orpannunBaeTcs NepeyHEM JIUIIb HEKOTOPbIX U3 HUX, 00b-
€IMHSAS TOCJIEHHIE, IPEXKE BCETO TEM, UYTO OHU BO3SHHUKAIOT U3 Opaka, poACTBa WK APYTUX OCHO-
BaHUI IPUPABHEHHBIX K POJICTBY: YCIOBUS U NOPAOK BCTYIUIEHUS B Opak, peKkpaiieHue Opaka u
IpU3HAHKUE €TO HEACHCTBUTEIbHBIM, OTHOILIEHNUS, BO3HUKAIOLIME U3 Opaka (MeXay Cylpyramu) u
KPOBHOTO POACTBA (MEXIY POAUTEISIMUA U IETHMH, CECTPAMU U OPaThsIMH M APYTHMHU OJNM3KHMU
POICTBEHHUKAMHM ); OTHOLLIEHUS YCHIHOBJICHUS, OIIEKHU U ONIEUNTENbCTBA, IPUHATHS JETEH Ha BOC-
MUTaHUE B CEMBIO (TPUEMHAs CeMbsI, (DAKTHYECKOE BOCITUTAHUE).

Kak y»xe Ob1710 0TMEUEHO, CEMEMHBIE OTHOLIEHHUS UMEIOT TECHYIO CBSI3b C TPaKIaHCKUMU, B
CHITY YEro IMOpOil BOSHUKAIOT TPYAHOCTH B X pa3rpaHWYeHUU. Takasi CUTyanusi BBI3bIBaeT HEOO-
XOJIUMOCTb BBIJIEJICHUS ITPU3HAKOB pacCMaTPUBAEMOM TPYIIIbI OOIIECTBEHHBIX OTHOILIEHUH.

K gncny cnenndudecknx 4epT CeMEHHBIX MPAaBOOTHOIIEHHH MOYXHO OTHECTH CIICAYIOIIHE:

1) oHM, KaK MpaBUIIO, HOCST JUISILLUICS XapaKTep;

2) OCHOBHBIMH UX CyObEKTaMH MOTYT OBITh TOJIbKO rpakaaHe. OIHAKO 3TO HE UCKIIIOYAET
BO3MO)XHOCTH BBICTYILJICHHUSI B 3TOM KauecTBE W ropuandeckux juil. Tak, B yactHoctu, B CK PO
OpraHbl ONEKH U MOINEYNTENbCTBA IPU3HAHBI CTOPOHON JJOTOBOpPA O Nepeaye pedeHKa Ha BOCIIH-
TaHUE B CEMBIO C COOTBETCTBYIOLIMMHU ITpaBaMU U 00s3aHHOCTAMU. TeM camMbIM MOCJIEIHUE BOBJIE-
KalOTCS B y4acTHE B IPAaBOOTHOLLIEHUH, CTAHOBSCh €r0 CyObEeKTaMH;

3) B OCHOBE BO3HMKHOBEHHSI CEMENHBIX MTPABOOTHOIIEHUH JiexkaT creurduyeckue opuu-
yeckue GakThl (Opak, yChIHOBIECHUE, POACTBO, MATEPUHCTBO, OTIIOBCTBO U T. I1.);

4) nns ceMeiHbIX IPABOOTHOIIECHUN XapaKTepHa CTporas HHIUBUAYaIU3alUs UX YYaCTHU-
KOB (TI0 CBOEMY XapaKTepy OHU OTHOCSATCS K YUCITy a0COIIOTHBIX);

5) HEeMmoCpeACTBEHHOE COACPIKAHNE CEMEMHBIX MPABOOTHOIICHU COCTABIIAIOT MpaBa U 00si-
3aHHOCTHU 4JeHOB ceMbH. OObEeM 3TUX MpaB U 00s3aHHOCTEN (KOHKPETU3UPYETCSI B OTAEIBHBIX
MHCTUTYTaX CEMEWHOrO IIpaBa;

6) OCHOBOH TOCTpPOEHUS W (PYHKIIMOHHUPOBAHUS CEMEHHBIX NPABOOTHOIICHUH SIBISETCS
JIOBEpHUE UX YUYACTHUKOB JPYT APYTy. DTO OOYCIOBICHO JIMYHBIMU CBA3SIMU MEXKIAY HUMHU.

Crnenyetr OTMETUTb, YTO U3 MPUBEICHHOIO NEPEYHS PU3HAKOB HENb35 BbACIUTH IVIaBHbIH,
LEHTPAJIbHBIN, TAK CKa3aTh «OJULETBOPSIOINI» CEMEWHBIE IPABOOTHOLIEHU. Bce OHM B CBOEM
BHYTPEHHEM €MHCTBE COCTABJISIOT TOT MOHOJIUT, KOTOPBII CIIy’)KMT OCHOBOM JJIsl OTTpaHUYEHUs
CEMEHHBIX MPABOOTHOIICHUH OT CMEXHBIX C HHMH, MTOJUYEPKUBAIOT Hanbosee crienupudecKkue
0COOEHHOCTU CEMEIHOrO PAaBOOTHOIIEHHUS, YKa3bIBasl HA €r0 BayKHEHIIINE CBOMCTBA, CYIIHOCTb.

Cnenyer uMeTh B BHUY, YTO Kak Obl HU ObUI BaX€H TOT WJIM MHOW NPU3HAK CEMEMHOTIO
IIPABOOTHOIIEHUS, OH HE MOKET OBbITh OTHECEH K YHCIY YHUBEPCAJIbHBIX KPUTEPUEB, O3BOJISIO-
IIMX Cpasy K€ IPOBECTU I'PaHb, PA3INYNE MEKIY IPAaBOOTHOUIEHUSIMU CEMEWHBIMHU U UHBIMU, HE
ceMeiHbIMU. OH JIMILb XapaKTepU3yeT ONPEACIEHHYIO YePTY, OTTEHSIET MHANBUIyaIbHOCTD JaH-
HOTO MPaBOOTHOIICHHS B OTIIMYKE OT MpyruX. OH MOXET B TOH WM MHOW CTENEHH OBITh CBOW-
CTBEHHBIM U CMEKHBIM MpaBoOTHOLIEHUSAM. Ho B 3TOM (CMEXHOM) OTpaciii OH HE UMEET TOro
JIOBJICIOLIETO 3HAYEHMsI, KAK B CEMEWHOM IIpaBe.
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PaccmoTpum Goree moapoOHO HEKOTOPBIE M3 Ha3BaHHBIX BBIIIE TIPU3HAKOB.

Jlnsiimiicst xapakTep CeMEHHBIX MPABOOTHOIIEHUN OOBSICHAETCS UX COLUATbHON 3HAYUMO-
cTh10. JlyAuiics xapakTep ceMEMHbBIX IPaBOOTHOILIEHUI 00yCIOBIIEH TEM, YTO UX OCHOBY COCTaB-
JSIFOT Opak 1 pocTBO (JIMOO MHBIE CBsI3aHHBIE ¢ HUMU (aKThl). Bee cemeiinbie MpaBoOTHOLICHHUS O
CBOEMY XapakTepy OTHOcATCS K ausamumMmces. 1IpaBaa, B OCHOBE TaHHOTO IPU3HAKA KaKI0M U3 pas-
HOBHUHOCTEH CEMEMHBIX MTPABOOTHOIICHHH JIEKAT pa3InYHbIC OOCTOSITENILCTBA U 1IEJICBBIC 3a1a4H.
B onHux — npu 3axiroueHnH Opaka — IEJbI0 SBJSETCS CO3/laHUE CEMbH; B JIPYrHMX — obecrede-
HHE TIPaBOBBIX CPEACTB JJISl HAJJICKALIETO BOCIIUTAHMS JCTEH; B TPEThUX — O0ECIIEUCHNE MaTe-
PHAIBHOTO COACPKAHUS POACTBEHHUKAM WJIN JIMLAM, JUTMTEIIBHOE BPEMs CBA3aHHBIM CEMENHBIMU
OTHOILIEHUSIMU U HY/IAIOIUMCS B COJEPKAHUU B CBSI3U C HETPYAOCIIOCOOHOCTHIO, KOTOPAsi TAKXKE
OTHOCHUTCS K CTOMKHUM, JJINTENbHBIM SIBICHUSAM. HO BO BCeX ciydasx JIAIIMICSA XapakTep ceMeil-
HOT'O IPAaBOOTHOILIEHUS MPOSABIIAECTCS KaK €ro CBOMCTBO, MOPOXKAAKOLIEE OAHY U3 CTOPOH IIPaBO-
BOT'O OTHOLICHMUS.

Jnsmuiics xapakTep CEMEUHBIX MPABOOTHOLIEHU HE MOYKET paCCMaTPUBATHCS B KAYECTBE
CHHOHHMMA MOHATHUS OecnpeaenbHOCTH. XOTS CEMEIHbIE OTHOIICHUS U SABIISIOTCS UIAIIIMHUCS, HO
IPOIOJKAEMOCTb MX TaK UJIM MHAYE OTPAHUYMBACTCS KAKUMHU-TO npesenamu. OJIHaKo, BO-NIEPBBIX,
3TH IIPENEeIbl UMEIOTCA HE BO BCEX CEMEHWHBIX MPABOOTHOLIECHUAX, BO-BTOPBIX, OHM, KaK IIPaBUIIO,
He 00yCJIOBIMBAIOTCS 3apaHee UX yYaCTHUKAMU M HE MOTYT UMHU 00yCIIOBIIMBATHCS U, B-TPETHUX,
OHM BO BCEX CJIyYasX YKa3blBAalOT Ha MaKCHUMAaJIbHO 11€J1ecO00pa3HyI0 B JAHHOM Ciy4ae IpojaoJi-
JKUTEIBbHOCTDH IPABOOTHOIICHMS.

Bropoii cnenuduyeckoit ueproii ObUIH Ha3BaHBI CyOBEKTHI MTpaBooTHOLICHUA. CyObeKkTaMu
CEMEIHBIX OTHOLICHUH SIBIIAIOTCS JIMLA, HAJCJIEHHbIE CEMEHHBIMU MpaBaMU U 00SI3aHHOCTSAMHU.
B uncne cyObeKTOB MpaBOOTHOLIEHUI OOBIYHO BBIAEISIOT CYyNpPYyroB, B TOM YWCJIE U OBIBIIUX,
poauTenel, yChIHOBUTEINEH, IeTel, pOAHBIX OpaTheB U cecTep, AeAylIek u 0adyiiek, BHYKOB, BOC-
NUTAaHHUKOB U (PAKTUUECKUX BOCIUTATENIEH, MACBIHKOB U MaJuyepul], OTYMMA U Mayexy, OMeKy-
HOB Y MONEYUTENEH, MPUEMHBIX POAUTENEH U NPUEMHBIX JieTeil. X mepedyeHp sBISIETCA HEMo-
HbIM. [I0CKOIBbKY JKH3Hb IOCTOSTHHO MOPOX/1a€T HOBbIE (DOPMbI B3aMMOOTHOIIEHU JIIOJIEH MEX Iy
co0O0M, TEM CaMbIM HE UCKITIOYAETCSl BO3SMOKHOCTD IMOSIBIICHHSI HOBBIX IIPABOOTHOIIIEHHUH B 00J1aCTH
Opaka u CeMbH U, COOTBETCTBEHHO, HOBBIX UX CYyOBEKTOB.

CemeliHble MPaBOOTHOLIEHHSI BOSHUKAIOT, M3MEHSIOTCS WM MIPEKPALLAIOTCS HAa OCHOBE CIie-
UPUUECKUX IOPUINYECKUX (DAKTOB, MPETyCMOTPEHHBIX B 3aKOHE: POXJIEHHE, YCHIHOBIICHHE,
3aKJIIOYEHHE U pacTopkeHue Opaka u Ap. [Ipuyem B OONBIIMHCTBE CllydaeB AJisl HACTYIJICHUS Ipa-
BOBBIX MOCJIEACTBUNA HEOOXOMMa UX COBOKYITHOCTb.

Pan uccnenoBareneii BbIAETSAET B KAYECTBE OJAHOIO M3 BAKHEHMIIMX MPU3HAKOB CEMEUHOIO
MIPABOOTHOIICHUS MTPEKAE BCETO «JIMYHBIN 31eMeHT».> Kak ormeuaer Bopoxetikun E. M., cymi-
HOCTbh CEMEHHOTr0 MPaBOOTHOILIEHUS TAKOBA, YUTO OHO BCErJa BKIIIOYAET B CE0s AIEMEHT JIMYHOTO
HE3aBHCUMO OT IIeJICBOM HAITPABJICHHOCTH MTPABOOTHOIICHHUS, €TO XapakTepa u Buja.*

[Tpu >TOM HanmMyue AAHHOTO AJIEMEHTA HE 0053aTelIbHO CBS3BIBACTCS C JIMYHBIMU Ipa-
BaMH YYaCTHUKOB CEMEMHOTO NpaBOOTHOLIEHN. OH CyIIECTBYET CAMOCTOSTENIBHO HE3aBUCUMO OT
JMYHBIX TpaB CyObEKTOB CEMEMHOro npaBooTHoueHus. [IpuyeM B OTIAENbHBIX Pa3HOBHIHOCTSIX
CEMEWHBIX MPABOOTHOLIEHUH MPUCYTCTBUE JIUYHOIO AIEMEHTA NPOSBISETCA MO-Pa3HOMY: HEOIH-
HAaKOBa CTEIEHb €T0 BO3/ICHCTBUS Ha IMHAMHUKY IIPABOOTHOLIEHUSI, HEOJTMHAKOB MEXaHU3M BO3HUK-
HOBEHHS U MPOSIBIICHUS, HO OECCIIOPHO OJTHO — €0 MPUCYTCTBHE B CEMEUHBIX MPABOOTHOLICHHSIX
1 BO3/I€HiCTBHE HA Cyb0y MPAaBOOTHOILLICHUSI.

¥ Cm, HanpuMmep, Bopoxelikua E. M. Cewmeitabie npaBootHomenus B CCCP. M: FOpuandeckas nureparypa. 1972; Pscen-
ueB B. A. CemeitHoe npaBo. M.: IOpunudeckas nureparypa, 1971.

40 Bopoxelikun B. M. Yka3. cou.
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JIn4HOCTHBIN (WJIM JTMYHBIN) XapaKTep CEMEMHBIX MPAaBOOTHOLIEHUH B TO e BpeMs JOTO0JI-
HSIETCS] TAKUM €T0 JIEMEHTOM, KaK JIEMEHT J1I0BEPHSL.

Cama cembsl yxe IpeanojaraeT ero Hajiuuue MpU OTHOIIEHUSAX MEXIy ee wieHamu. be3
JIOBEpUS TPOCTO HEMBICIIMMO CYLIECTBOBaHUE ceMbU. TobKo Gr1aronapsi J0BEPUTEIbHOCTH TOCTH-
raercs Lejdb CEMEWHOro INpPaBOOTHOWIEHUS. J|OBEpPHUTENBHOCTh — JONOJIHUTENBHOE CBOMCTBO,
XapakTepusyroliee 0COOEHHOCTD JIMYHBIX CBSI3€H B CEMEMHOM IPaBe, YKa3bIBAIOIIEE HA COOTBET-
CTBUE B3aMMOCBS3€H B CEMbE BBICOKUM MIPUHIIMIIAM U HI€aJIaM.

Kak u mo6oe npaBooTHOIICHHE, CEMEIHOE UMEET CBOE BHYTPEHHEE COJCPKAHUE U CTPYK-
Typy. B ero cocraBe npuHATO BBIAEIATH CYOBEKThI, KOHKPETHbIE OOBEKTHI, @ TAKXKE IIpaBa U 00sI-
3aHHOCTHU CYOBEKTOB (COIEpKAHNE TIPABOOTHOILICHHS).

CyObeKTbl CeMEWHBIX MPAaBOOTHOILIEHUI — 3TO €ro y4acTHUKU Kak 00janaresiu cyObeKTUB-
HBIX TIpaB 1 o0s3aHHOCTEH. Boee moapoOHo peds 0 HUX MOW/ET B OCIEAYIONINX pa3ienax HacTo-
AILIETO NOCOOH.

OOBeKThI CEMEMHBIX IPABOOTHOIIEHUH — ATO TO, 110 OBOAY YEr0 BO3HUKAIOT [TOCIIETHUE, TO,
Ha 4TO HAIPaBJICHbI IEUCTBUS €ro cyObekToB. Kak 1 B 11000M ITPaBOOTHOIIEHUH, TaK U B CEMEN-
HOM B CaMOM O0IIleM BHJIE Cpeld OOBEKTOB MOTYT OBITh Ha3BaHBI MPEAMETHI U NeiicTBusA. O0b-
€KT MPAaBOOTHOMICHHUS SBISETCS OAHUM M3 KIIOUEBBIX €0 3JIEMEHTOB. FIMeHHO OHU (HOpMUPYIOT
coJiepKaHue MPaBOOTHOLIEHUS, OIPEEIIAIOT KPYT €ro CyObEeKTOB.

ConepxaHue ceMEMHbBIX MPaBOOTHOLIEHUH — 3TO CyObEKTUBHBIE ITpaBa U 00S3aHHOCTH UX
y4acTHUKOB. CyObEKTHBHOE MPAaBO — ATO TapaHTHpyeMasi IPaBOBOH HOPMOW Mepa BO3MOKHOTO
NIOBEICHUST YIIPAaBOMOYEHHOTO JIUIa. B TO Bpemst kak 0053aHHOCTH — 3TO Mepa JOJDKHOTO (HE00-
XOJIUMOT0) OBEJIEHUS CyOBEKTa.

SBnsAsACh OTACTBPHON W y3KONMPOGWILHOW Pa3HOBHIHOCTHIO OOLIECTBEHHBIX OTHOLICHHUH,
ceMeliHble MPAaBOOTHOILIEHUSI B TOXKE€ BPEMsI MMEIOT 3HAUUTEIIBHOE PAacHpOCTpaHEHHE B Hallel
XKHU3HH. B CBSI3M ¢ YeM BO3HMKAET HEOOXOTUMOCTh MX KJIACCHU(PHUKAIINH.

Knaccudukarus ceMeitHBIX TPaBOOTHOIIEHU UMEET HE TOJIKO TEOPETUIECKOE, HO U TpaK-
TUYECKOE 3HadeHue. JleeHue JIIOICKUX B3aUMOOTHOILEHUH B 001acTH Opaka U CEMbU MO3BOIUT
Oosiee MOAPOOHO U TILATENBHO U3YYUTh UX CTPYKTYPY, COEPKAHNUE U MOHATh NOJIMHHBIN CMBICIT
¥ 3HAUEHHE, TEM CaMbIM OHO JIACT BOZMOXXHOCTh IPABONIPUMEHUTEISIM 0€3 BUMMBIX 3aTPYIHEHUN
pa3peiuTh N0 CYIECTBY BOSHUKIINN CIIOP O IPUMEHEHUHU IIPABOBBIX HOPM.

Knaccudukarus ceMeiHBIX TPaBOOTHOIICHUH MPEICTABISET OMPENEICHHYIO TPYJIHOCTh B
CBSI3U C TEM, UTO OHU, KaK IIPABUJIO, SIBJISIOTCSI CIIOKHBIMU 10 CBOEMY COJepKaHuI0. B Takoi cuty-
alUy HEeJb3s HE comlacuThesl ¢ MHeHUueM E. M. BopoxkelikiHa, paclieHuBaroUMM OOJIBIIMHCTBO
CEMEHBIX IPABOOTHOIIEHUHN KaK CI0XKHbIE, COOMpAaTENIbHbIE, COIEPKALLME BHYTPU c€0s1 OTIEIb-
HBIC JIOKAJIbHBIC TIPAaBOOTHOIICHUS. *!

Knaccudukanus cemeitHbIX MPaBOOTHOLIEHUI MPOBOAUTCS M0 PA3TUYHBIM OCHOBAHUSIM:

— IO COAEPIKAHUIO;

— TI0 CyOBEKTHOMY COCTaBY;

— TI0 XapakTepy 3aIlIUThl CyObEKTUBHBIX MPaB.

OcHoBHas Kki1accupuKalus CEeMEHHBIX TPAaBOOTHOLIEHUH COCTOUT B UX JIEJICHUU Ha JINYHbBIE
MIPaBOOTHOUIEHUSI U UMYILIECTBEHHBIE TPAaBOOTHOLIEHHUSI (IO COJIEPIKAHUIO).

CemeliHO€ 3aKOHOJATEILCTBO PETYIUPYET KaK JIMYHbIE, TAK U UMYLIECTBEHHbIE CEMEHHbIE
OTHOILIEHUS. JINYHBIMU SABJISIOTCSA OTHOIICHUS, KacalolMecs BCTYIUIEHUS B OpakK U MpeKpalleHus
Opaka, OTHOIIECHUS MEXIY CylpyraMu MpH pelieHuH BOIIPOCOB KU3HU CEMbHU, BbIOOpa pamMmiinu
MIPH 3aKJIIOUYEHUHU U paCTOPKEHUN Opaka, OTHOILIECHUS MEXY POAUTEISIMU U JETHMH 110 BOCIIUTA-
HUIO ¥ 00pa30BaHUIO JETEH U JIp.

4l Bopoxelikun B. M. Yka3. cou.
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I/IMYHICCTBCHHI)IG OTHOILIEHHUSA — 3TO AJIUMEHTHBIE 00S3aTEIbCTBA YIEHOB CEMbBU (pOI[I/ITC-
JIeii ¥ ieTeid, cynpyroB (OBIBIIUX CYIIPYTOB), IPYTHUX YWICHOB CEMBH), & TAKXKE OTHOIICHHUS MEXTY
CyIpyramu 110 TIOBOJY MX OOIIETo W pa3aesibHOrO UMyIllecTBa. [Ipuopurer npu 3TOM OTHaeTcs
HEMMYIIECTBEHHBIM (JINYHBIM) OTHOIIECHUSIM.*? OHH BO MHOTOM OIIPEEIISIOT COACPKaHNE HOPM,
peryimvpyromux MMyImeEeCTBCHHBIC OTHOIICHUA B CEMbBE. TaK, IIpu OIpECACIICHUU OOJIH CyIlpyra B
o0IIeM UMYIIECTBE CYNPYTOB IPU €ro pas3zieie B Cy[Ae YYUTHIBACTCS OOIIee MOBEICHUE CYNpY-
TOB BO BpEM:A 6pa1<a, a TaK)Xe 0CoObIe HYXJbl 1 THTCPCChI HCCOBCPIUICHHOJICTHUX )ICTGI\/'I; cyuic-
CTBOBaHME Mpeo0IIaIaromero OOIbITMHCTBA ATMMEHTHBIX 0053aTEIBCTB CBA3aHO C HAJTMYUEM WIIH
OTCYTCTBUEM HCO6X0)II/IMI)IX CpCaACTB y 00s13aHHOTO JiMna, BBIINIAYEHHBIC aJIMMEHTHI HE ITOJICKaT
BO3Bpary; IOMUMO KOHKPETHOM IeJTH — 00eCIIeUeHUs aTMMCHTHPYEMOTO JIUIIA, ATAMEHTHOE 0051~
3aTeIbCTBO MPECIIeAyeT OOIIYIO IIe)Ib — YKPEIUICHHEe CeMbH.*

[To cyObeKTHOMY COCTaBy MOXKHO BBIIECTUTH CEMEMHbIE MPAaBOOTHOILIECHHUS, BO3HUKAIOIIUE
MEXy:

— cynpyramu (OpadHoe, CYIPYyKEeCKOe MPaBOOTHOIIICHHUE);

— OBIBLIIMMHU CyTPyTaMu;

— POIOUTENSAMU U I€TbMHU, YCHIHOBUTENISIMUA U YCHIHOBIEHHBIMU (POAUTENHCKOE MPAaBOOTHO-
HIeHUE);

— IPYTUMU YJICHAMH CEMbH;

— OIeKyHaMH (ITOMEeYUTENIIMU) U TOI0NEYHBIMA HECOBEPILICHHOJIETHUMHU JI€ThMH;

— IPUEMHBIMH POIAUTENSIMU U IPUEMHBIMU J€TbMH;

— IPUEMHBIMH POJUTENSIMU U OPTaHaMU OTIEKH U MOTIEYUTENbCTBA.

[Tomumo paccMOTpeHHBIX Kiaccudukaiuii, B. A. PsceHiieB BbIITNI TPU TPYIIITBI CEMEHHBIX
MIPaBOOTHOUIEHUH 110 XapaKTepy 3alIUThl CyObEKTUBHBIX IPaB, BXOAAIIUX B UX cofiepkanue (adco-
JIIOTHBIE TPABOOTHOIICHUS C HEKOTOPHIMH NMPU3HAKAMU OTHOCUTENbHBIX, OTHOCUTENbHbBIE CEMEii-
HbI€ PABOOTHOIIEHUS C A0COMIOTHBIM XapaKTepPOM 3alUThl U OTHOCUTENIbHbIE CEMEWHbIE MPaBo-
OTHOIICHHUS, HE 00JIaaroIIue a0COMIOTHBIM XapaKTepOM 3alluThl ). *

CornacHo npeaioKeHHOW KiacCU(pUKAIIUU B YKCIIE MEPBOM IPyNIbl OTHOIICHUN CYNPYTH
SBIISIIOTCSL COOCTBEHHUKAMU MMYIIIECTBA, HAXOAIIETOCs B 00IIel COBMECTHONW COOCTBEHHOCTH, a
IPaBOOTHOIIEHHE COOCTBEHHOCTH, KaK U3BECTHO, HOCUT a0COIOTHBIN XapaKTep, MOCKOIbKY CO0-
CTBEHHHUK MOKET TpeOOoBaTh OT JF00O0T0 JUIla, YTOOBI OHO HE COBEPILAJIO IEHCTBUMN, MPEMATCTBY-
IOLIUX COOCTBEHHUKY OCYUIECTBIATH CBOM MTpaBoMouusi. OHAKO B3aUMHBIE IIPaBa U 00I3aHHOCTH
CYIIPYTOB KaK CyObeKTOB COBMECTHONU COOCTBEHHOCTH HOCSIT OTHOCUTETBHBINA XapakKTep.

OTHOCHUTENbHBIE CEMEWHbIE IPABOOTHOILIEHHUS ¢ a0COMIOTHBIM XapaKTepOM 3allUThl XapakK-
TEpPU3YIOTCA TE€M, YTO B HUX YETKO OINpEAeTCHbl HOCUTENU CYObEKTHBHBIX INpaB U OOS3aHHO-
cteil. Peanuzanus npaB obecrnieynBaeTcsi TOCYIapCTBEHHOMN 3alIUTON OT HAPYILIEHUI CO CTOPOHBI
HEOTPEIeTICHHOTO KpyTa JIUI.

OTHOCHUTENBHBIMU CEMEMHBIMH MPABOOTHOIICHUSIMH, HE OOJaJaloOIIMMH aOCONIOTHBIM
XapaKTepoM 3alUThl, PACCMaTPUBAIOTCA TaKHe, B KOTOPBIX YETKO OMpPE/ENICHbI YIIPAaBOMOUYEHHbBIE
U 00s3aTebHbIC JTUIA U MPABO YIIPABOMOUYEHHOTO JIUIA MOXKET OBITH HapyLIEHO TOJILKO OTpesie-
JICHHBIM JIMIIOM, YYacTBYIOIINM B JaHHOM MpaBooTHOIIeHUU. K HUM, Hanpumep, OTHOCATCS aju-
MEHTHBIE OTHOILICHUS U INYHbIE HEUMYIIECTBEHHBIE OTHOIICHUS MEXTYy CYIPyTraMu.

42 KommenTapuii k Cemeitnomy koznekcy P® / ots. pen. Kysznenosa . M. M.: BEK, 1999.
43
Tawm xe.

# Coserckoe cemeiiHoe mpaBo / ox pen. Pacennera B. A. M, 1982.
27



M. WN. MetpoB. «Y4ebHoe nocobue ana CCY30B no cemMernHoMy npasy»

2.2. Cy6beKTbl CeMeNHbIX NPaBOOTHOLWEHUU, UX
npaBsa N 06s13aHHOCTU. OO BLEKTbl NPaBOOTHOLLIEHUN

OnHUM U3 2JEMEHTOB CEMEHHOTO MPAaBOOTHOLICHHUS SIBISIOTCS €ro CyObeKThl. CyObeKThI
3aHUMAIOT 0COOYI0 HHIIY (ITOJIOKEHUE) B CTPYKTYPE MPABOOTHOMICHUSI. ITO OOYCIIOBICHO TEM,
YTO, KaK yXe ObLJIO CKa3aHO, C OJJHOW CTOPOHBI OHU SIBJIIIOTCS €r0 HETOCPEICTBEHHBIMU yUaCTHH-
KaMH, a ¢ APYrou — ciyKaT MPeArnoChIKOW BO3HUKHOBEHUS IIPABOOTHOIIECHUS.

Kak y>xe orMeuanoch B mpeablIyIleM pasjiene, CyObeKT CEMENMHBIX TPABOOTHOILIEHUH OJTHO-
BPEMEHHO SIBJISIETCS OTHUM H3 €T0 MIPU3HAKOB, IIO3BOJISOIINX BECTH PEUB O CIICIU(PHKE H3ydaeMOn
OTpacJiy Ipasa.

[lon cyObekTamMy MpaBOOTHOLIEHUH ClIeTyeT NOHUMATh TaKUX UX YYaCTHHUKOB, KOTOPbIE B
COOTBETCTBUM C HOPMAaMHU IIPaBa MOTYT BBICTyIIaTh B KAU€CTBE HOCUTENEH CyObEKTUBHBIX IOPUIN-
YECKHUX MPaB U 00s13aHHOCTEN.

B n1060M mpaBOOTHOIIEHUH JOTKHO OBITH HE MEHEE JIBYX €T0 CyObEKTOB, IOCKOJIbKY OT/IEJIb-
HBII MH/IMBU]I HE MOXKET HAXOAUTHCS B KAKOM-JIMOO OOIIECTBEHHOM OTHOIIIEHUHU C CAMUM € COOOH.
[ToMumo 3TOTO, CYOBEKTHI CEMEHHBIX MPABOOTHOIICHHH XapaKTEPU3YIOTCS CTaOMIBHOCTBIO H
YCTOWYUBOCTBIO.

Panee B nuteparype, MOCBSIIEHHOW CEMEMHBIM MTPAaBOOTHOIICHUSIM, 00 UX CyOBEKTaxX TOBO-
pWIM OTHO3HAYHO — UMM MOTYT OBITh TOJIBKO (u3nueckue iuna. JIrodoe BMEmaTenabCcTBO B 3Ty
001acTh CO CTOPOHBI OPraHU3AlMU PACLEHUBAJIOCH KaK OCHOBaHUE IS IEPEBOJa IPABOOTHOIIIE-
HUI U3 pa3psiia CEMEHHBIX B MHYIO KaTerOpHI0, HalpuMep, aIMUHUCTPAaTUBHBIX. B 000CcHOBaHuE
9TOH MO3UIMH OBUT MOJOKEH TOT (DAKT, YTO OCHOBOHM IMOCTPOCHHUS CEMEHHBIX MPABOOTHOIICHHHA
SIBIIIETCS JIMYHO-T0BEPUTEIILHBINA XapaKTep CBA3EH MEX/y €ro ydaCTHUKaMH, KOTOPBIM U BO3MO-
YKEH JIMILb B CWJIY TOTO, YTO B KQU€CTBE MOCJEIHUX BBICTYNAIOT rpakaaHe. B Hacrosiee BpemMs
HaOII0/1aeTCsl HEKOTOPBIN OTXOJI OT 3TOM MO3UILIUHU, OJHAKO OHA U CETOAHS UMEET HEKOTOPBIN IpHU-
OPUTET IO CPAaBHEHUIO C MHBIMU MOAX0AAMHU K KATETOPUU CYObEKTOB CEMENHBIX IPABOOTHOIIEHUH.

Hu CK PO, Hu kakoii ”HOM HOPMATUBHBIN aKT HE COIEP>KUT UCUEPIIBIBAIOILIETO IEPEYHS JIULL,
KOTOPBIE MOXKHO OBLIIO ObI OTHECTH B pa3psii CyOBEKTOB CEMEHO-OpauHbIx oTHOIIEHUH. K gncmy
Han0oJIee YaCTO BCTPEYAIOIIUXCS MOKHO OTHECTH: CYIIPYTOB, B TOM YHCJIE M OBIBIINX, POJUTEIICH,
YCBIHOBUTEIIEH, 1€TEM, POIHBIX OpaTheB U cecTep, NeAyLIeK U 6a0ylIeK, BHyKOB, BOCIUTAaHHUKOB U
(haKkTHUECKUX BOCIIUTATENIEH, TACBIHKOB U MaTYEPHI], OTINMA i MAYEXy, OTICKYHOB H IIOTICYUTEIICH,
NPUEMHBIX POIUTENECH U MPUEeMHBIX neTed. K ux umciy MOKHO 100aBUTh TaKkKe OPTaHbl ONEKU
U MONEYUTENbCTBA U CyAl. Tak, B YaCTHOCTH, IIPU PAa3BOJE CYNPYIOB B CIyyasix, €CIH BO3HUKAET
CTIOp O JIETSIX, PEUICHUE ITOW 3a/lauydl BO3JIAraeTCsl Ha CyJ, KOTOPBI 00JanaeT onpeneIeHHbIMU
IpaBaMU U, peain3ysl X, BMEIINBAETCSA B XOJ CYLIECTBYIOIIUX IIPABOOTHOIICHUN, puaaBas UM
HOBOE HaNpaBJICHUE B UX PAa3BUTHUH.

Criennuyeckoid 4epToil CyOBEKTOB CEMEHHBIX MPABOOTHOIICHUH SIBIISIETCS TO, YTO, BCTY-
nasi BO B3aMMOCBSI3U MEXTy OO0, OHM BBICTYNAIOT B OIIPE/IETICHHOM KauecTBe. [[puuem nx kaue-
CTBEHHAS XapaKTEPUCTHUKA XapaKTEPU3yeTCsl HEKOTOPOH CTAOUIBHOCTBIO, YTO TIO3BOJISIET HHIMBH-
NyaJau3upoBaTh yYaCTHUKA OTHOLIEHUH (MaTh, OTEL, CYNpyT, CYIpyra u T. IL.).

CyOBeKThl CEMEIHBIX MPABOOTHOIICHUN HAJIETISIOTCS] 3aKOHOM CEMEMHON MPaBOCIIOCOOHO-
CTBIO B ceMeitHOH eecriocoOHOCThI0. CK PO He comep KuT NOHSATHS HA TPABOCYOBEKTHOCTH (IIpa-
BOCIIOCOOHOCTH 1 ieecriocoOHOCTH). OJHAKO ITO HE O3HAYACT HEXaPAKTEPHOCTD ISl YIaCTHUKOB
CEMEHHBIX NTPAaBOOTHOLICHUI HA3BaHHBIX KATErOpuil. PaCKphITh ke UX MOXKHO ITOCPEACTBOM HOPM
Ipa)KAaHCKOTO IIPaBa, OIHAKO HE CJIEeyeT YIIyCKaTh U3 BUy 0COOEHHOCTH, CBOMCTBEHHBIE UCKITIO-
YUTENBHO MIPaBy CEMEMHOMY.

Cornacao ct. 17 'K P® B 001mem Brje npaBociocoOHOCTh MOKHO OIPEIEITUTh KaK CIIOCco0-
HOCTb I'pak/laHWHA UMETh IpakJaHCKUE MpaBa U HECTU 00s3aHHOCTU. B cBOIO ouepenb aeecno-
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COOHOCTb — 3TO CIOCOOHOCThH I'paXkJaHWHA CBOMMHU JEHCTBUSAMH NMPUOOPETAaTh U OCYIIECTBIATH
rpakJIaHCKHE MpaBa, CO37aBaTh JJIs ce0s TpaxAaHCKHUE 00S3aHHOCTH M UCTIONMHATH UX (1. 1 cT. 21
'K P®). PykoBoncTBysichk nonoxenusimu ct. 4 CK P®, npuBeneHHbIE BbILIE MPaXKAaHCKO-TIPaBO-
BbI€ KATETOPUU MOKHO I10 aHAJIOTUHU UCIOIb30BaTh U B CEMEIHOM IIpaBe.

Takum 00pazoM, ceMelHYyI0 NpPaBOCIIOCOOHOCTH MOXKHO OIPENENIUTh KaK BO3MOXHOCTb
rpakJaHMHA UMETh CeMelHbIe MpaBa (IIPaBO Ha BCTYIUIEHUE B Opak; MpaBO pOIUTENIS, IPOKHUBA-
IOIIETO OTJENIEHO OT peOeHKa, Ha OOIIEHUE C HUM) U HECTH COOTBETCTBYIOIINE 00sI3aHHOCTH (0051-
3aHHOCTH POJUTEIICH MO BOCIIUTAHHUIO U CONEP)KAHHUIO CBOMX JIETEH, 00SI3aHHOCTH COBEPIICHHO-
JIETHUX JIeTel MPOSIBIIATH 3a00Ty O CBOUX poauTelsix). KonkpeTHslil 00beM npaB U 00si3aHHOCTEN
rpaXkaHUHA ONPEAEIAETCS CEMENHBIM 3aKOHOAATEIbCTBOM.

CewmeliHas MpaBOCIOCOOHOCTh BO3HUKAET y TPaKJaHUHA C MOMEHTA poxaeHUs. OqHaKo ee
peanbHOE BOIIOLIEHUE BO3MOXHO MO TOCTH>KEHUU ONPEEIEHHOTO BO3pacTa U HAJIMYMH COOTBET-
CTBYIOIINUX 0OCTOSATENHCTB. Tak, CHOCOOHOCTH BCTYIIUTH B Opak Mo o0IIeMy MpaBHiTy MOSBISIETCS
B COCTaBE CEMEMHOMN NMPaBOCIOCOOHOCTH C MOMEHTA JOCTHKEHUS! OpayHOro Bo3pacTa (T. €. COBEp-
nieHHosietus1). C BO3pacToM COBEPUICHHONETHS MOSBISAETCS CIOCOOHOCTh CTaTh YChIHOBUTEIIEM,
OIIEKYHOM, IONIEUUTENEM, IPUEMHBIM poauTeneM. Kogekc nomyckaer B psijie ciydyaeB orpaHuye-
HUE ceMeiHOM npaBocnocoOHocTr. Hanpumep, Jniia, mpu3HaHHBIE CYIOM HEIeeCIToCOOHBIMY HITH
OTrpaHUYEHHO JEECIIOCOOHBIMH, a TAKXKE JINLIA, JIUIICHHBIE 10 CyAy POAUTENIbCKUX MPaB WIK Orpa-
HUYEHHBIE CY/IOM B POAMTENIBCKUX MTPAaBaX, HE MOTYT OBITh YCHIHOBUTEISIMH, OTIEKYHAMH, TTOTICYH-
TEJISIMA HeCOBEPIIIEHHOJIETHHX AeTel (CcT. cT. 127, 146, 153 CK).#

TeM caMbIM MOXHO cKa3aTb, YTO [0 OTHOILEHUIO K OOIIeH MpaBOCIOCOOHOCTH, Ybe COAEP-
JKaHue packpeiBaeTcs depes npusmy ctT. 17 'K PD, cemelinas mpaBocmocoOHOCTh BBICTYIIAET B
Ka4eCTBE CIIEIUAIBHOM.

CewmeliHas 1eecriocoOHOCTh — 3TO CIIOCOOHOCTH JIMIA CBOMMH COOCTBEHHBIMU OCO3HAHHBIMU
NeHCTBUAMH MPUOOpETaTh s ce0sl ceMelHble MpaBa U O0s3aHHOCTH U MCIOJNHATh UX, a TaKXKe
BO3MOYKHOCTb HECTU OTBETCTBEHHOCTH B CITy4ae UX HEUCIIOTHEHHUS.

CaMOCTOATENBHO U B MOJHOM 00BEME OCYLIECTBIISITH CBOU MpaBa U OOA3aHHOCTU MOMKET
TOJILKO COBEPUICHHOJIETHUHN TpakiaHuH. KOHCTUTYIHS onpenensieT BO3pacT COBEPIICHHOIETUS U
TpakIaHCKOM 1eecriocoOHOCTH B 18 net. [leecrnocoOHOCTh B OTAMYHE OT TPABOCIIOCOOHOCTH MPeE-
MoJIaraeT crocoOHOCTh TIOHMMATh 3HaYE€HUE CBOUX JACWCTBUH, YIPABIATh UMH U MPEIABUACTH UX
MIOCJIEJICTBUS, UTO MOSIBIIAETCS, KaK IPaBUIIO, IPU AOCTUKEHUHU HMEHHO 3TOro Bo3pacTa. OHaKo u3
3TOrO MpaBuJIa €CTh UCKIIoUeHUs. OJHAKO OJJTHON U3 0COOEHHOCTEN CeMEITHOro IpaBa sIBJISeTC TO,
YTO BO3PACTHOM MOPOT, MPH TOCTHKEHUU KOTOPOTO JIUII0 MOXKET CUUTAThCS I€ECIIOCOOHBIM, CHU-
*eH. B ciyuae, korja 3akOHOM JOITyCKaeTcsl BCTYIJICHHE B Opak 0 TOCTHKEHUS BOCEMHAIaTh
JIeT, TpaKAaHWH, HE TOCTUTIIUI BOCEMHAIATUIIETHETO BO3pacTa, MPUOOPETAET AeeCOCOOHOCTh
B IIOJTHOM 00bEME CO BPEMEHU BCTYIUICHUS B Opax.

[IpnoGpereHHas B pe3yabprare 3aKkjIo4eHHs Opaka JeecrioCOOHOCTh COXPAaHSETCsl B IOJTHOM
o0beMe U B Cilydae pacTop>KeHus Opaka /10 TOCTH)KEHUsI BOCEMHA/ILIATH JIET.

[Ipu npuzHanuu Opaka HEAEHCTBUTENBHBIM CYJl MOXKET MPUHATH pellleHue 00 yTpaTe HeCo-
BEPILIEHHOJETHUM CyPyroM MOJHON I€eCIOCOOHOCTH C MOMEHTA, OIIPEEIIIEMOTO CYIOM.

Kak ormeuaer HeuaeBa A. M., neecrnocoOHOCTh B cpepe peryliupoBaHusi CEMEUHBIX OTHO-
IICHUH HE UMEET CaMOCTOSTEIbHOTO 3HAYCHUS B OTIIMYHE OT IPAXKITAHCKOTO MpaBsa. *é

Hanuumne neecrmiocoOHOCTH HE SBISETCS HEOOXOAMMOW MPEANOCHIIKOW BO3HHUKHOBEHUS,
M3MEHEHUs, MPEKpallleHus! BCeX CeMEHHBIX MPaBOOTHOIIEHHH. boee 3aMeTHY10 poiib B peryiIupo-
BaHWU CEMEWHBIX OTHOIICHHUI UTpaeT Bo3pacT cyObekTa. Hampumep, yacTuvHas 1eecrocoOHOCTh
HECOBEPILIEHHOJIETHETO peOCHKA He MPEMATCTBYET BOSHUKHOBEHHUIO MPABOOTHOIICHUS MEX 1Y HUM

45 Cm.: Muenunuesa JI. M. Cemeitnoe npaBo Poccun: YueOuuk aist ByzoB. M: Msnarensckas rpynma HOPMA-MTH®PA, 1998.

46 Heuaesa A. M. Ykas. cou.
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U €ro poauTeNsiMU (IMIPABOOTHOIIEHUS IO BOCIIUTAHUIO, 0OPa30BaHUIO M CONECPKAHUIO PEOCHKA).
PebGeHok BIipaBe BhIpa)kaTb CBOE€ MHEHHE TPU PEIICHUH B CEMbE JF000TO BOIPOCA, 3aTParuBaro-
IIETO €r0 MHTEPECHI, a YUeT MHEHUs peOeHKa, JOCTUTILIEr0 BO3pacTa JIECATH JIET, 00s3areieH (CT.
57 CK). B psine ciy4aeB pelieHrne MOXET ObITh IPUHATO TOJBKO C coriacus peObeHKa, JOCTHUTIIEro
BO3pacTa JiecATu JeT (yChbIHOBIIEHUE peOeHKa, Iepeaada B MPUEMHYIO CEMbIO, BOCCTaHOBIIEHUE
ponuTenel B poAMTENbCKUX MpaBax — 1. 4 cT. 72, ct. 132, n. 3 ct. 154 CK u npyrue). Pebenok
1r000T0 BO3pacTa UMEET MPABO Ha 3aIIUTY OT 3I0YNOTPEOIICHUI CO CTOPOHBI pOaUTeNeH (JIUI, nX
3aMEHSIOMINX ) U MOXKET CAMOCTOSITETIHHO 00paIIaThCs 3a 3alIUTON B OPTaH ONEKH U TONEYUTEIh-
CTBa, a MO JIOCTM)KEHUHU BO3pacTa yeTblpHaauaTu jet — B cya (cT. 56 CK). MoryT yuyacTBOBarh
B CEMEWHBIX MPABOOTHOIIEHUIX U JIMIA HEAECECIIOCOOHbIe (HApUMep, aTMMEHTHBIE 00sI3aTeb-
CTBa), IIPH 3TOM HEJIeeCIOCOOHOCTD JIMIIAa BOCTIOIHACTCS IEHCTBUAMU €T0 3aKOHHOTO MPEICTaBH-
Tenst (omnekyHa).*

AHanu3 KaTeropuit ceMeiHoM MpaBo— U 1€€COCOOHOCTH HEOOXOIUM C LIENIbIO JIYYILEro ysic-
HeHHst 00beMa MPUOOpPETaeMbIX JIUIIOM TIpaB M 00S3aHHOCTEH MPH BCTYIUICHUH UM B CEMEHHBIC
MPaBOOTHOMICHUs. VX XapakTep He BcerJa sSBISETCS OJHOPOAHBIM, /1a M CaMH TpaBa U 00s3aH-
HOCTH HaCTOJIBKO TECHO MEPEIUIETEeHBI MEXy COOO0M, UTO BBIACTICHHE UX U3 OJHOPOIHON MacChl
MIPABOOTHOIICHUSI TIPEACTABISIETCSl 3aTPyIHUTENFHBIM. KOHKpETHBI 00beM TpaB U OO0S3aHHO-
CTeH rpa)<IaHKHa OINpPENENSIOTCS CEMEUHBIM 3aKOHOAATEIbCTBOM. OJJTHAKO OCOOEHHOCTh CEMEN-
HOTO 3aKOHOJATENICTBA B TOM M 3aKIIFOYAETCS, YTO CIEIHMATbHO TOCBAIICHHOW UM HOPMBI TIPO-
CTO-HaIpoOCTO HE CyIIEeCTBYeT. Takum 00pa3oMm, mpaBa M OOS3aHHOCTH YYAaCTHHKOB CEMEHHBIX
MIPABOOTHOIICHUH TIPUXOAMUTCS BBIJCISATH M3 BCEH MacChl HOPM CEMEIHOTO MpaBa.

OOBbeKkTaMy CeMEHHBIX, KaK, BIIPOYEM, M JIFOOBIX WHBIX MPABOOTHOIICHHUNA SIBIISIOTCS JICH-
CTBHSI M UMyIIecTBO. [IpudeM Hamboee pacpoCTpaHEHHBIME B JAHHOM CITy4ae SIBIISTIOTCS JIeH-
ctBus. OO0 3TOM J1aeT 3HaTh XapaKTep MPaBOOTHOILIECHUH.

JleiicTBUSI B 3aBUCUMOCTH OT X OOBEKTHBHOTO MPOSIBICHUS MOXKHO TOJPA3ICITUTh Ha JBE
TPYTIIIbL:

— nonodcumenbHvle — BBIOOP Cynpyramu (aMuinM, poja 3aHITHH, MecTa NpeObIBaHUs U
KHUTEIbCTBA, MPEIOCTABIICHUE CPE/ICTB HA COJCPIKAHUE JIETEH U IPYTHX YWICHOB CEMBH H JPYTHE;

— 6 (hopme 6030eporcanus — POAUTENN HE BIIpaBe COBEPILIATH JCHCTBUS, IPUUMHSIONINE BPE]
(bu3nyecKoMy U ICUXUYECKOMY 370POBbIO JAETEW, NX HPAaBCTBEHHOMY Pa3BUTHIO; JIUIA, KOTOPBHIM
W3BECTHO 00 YCHIHOBJIEHUH, 003aHbl COXPAHATh TallHy yYCHIHOBIICHUSI.

Hmy1iecTBo ke 3HAYUTENBHO PEke, HO BCE e BBICTYIAeT B KaueCTBE OObEKTa CEMEHHBIX
npaBooTHOLIEHU. [IprueM B OOJIBIIMHCTBE CBOUX CIIy4aeB OHO (QUIypUpYeT B TaKOW MOATPYyIIIe
CEMEMHBIX IPABOOTHOIICHUHN, KaK UMYyLIeCTBEHHbIE. Takas 3aBUCUMOCTb YK€ HPOCIEeKUBACTCS
13 HaMMEHOBaHUS MOArpymnmnbl. IMeHHO 3/1ech 3aKOHO/1aTelb JIeaeT OCHOBHOM YIIOp Ha MpaBa U
00513aHHOCTH CYIPYyTOB, BOSHUKAIOIINE MO MOBOJY KOHKPETHOTO UMYIIIECTBA.

['oBOpst 00 UMYyIIIECTBE KaK CAMOCTOATEIILHOM OOBEKTE CEMEHHBIX MPABOOTHOIIICHUM, CIIe-
JyeT OTMETUTh, YTO €ro HeoOXOAMMO paccMaTpHUBaTh B Y3KOM CMBICIIE€ 3TOTO CJIOBA, OFPaHUYH-
BasICh €r0 TPAKTOBKOM C TOYKU 3PEHMsI BELIECTBEHHOW XapaKTepUCTUKU. Tak, pyKOBOJCTBYSCH
MOJOKEHUSIMU CT. cT. 20, 24, 30, 33-39, 42 u T. 11., MOXKHO CJI€TIaTh BBIBOJ, YTO B TEPMUH «UMYIIE-
CTBO» 3aKOHOJATeJIb BKJIAJbIBAET TAKHE €r0 Pa3HOBUIHOCTH, KaK BEIH, BKIIOYasl ACHbIU U LICH-
Hble Oymaru. lTHOe uMyIecTBO, MPUMEPHBIN MepeueHb KOTOpOro aaH B ¢T. 128 ['K PO, He moxeT
ABIATHCS OOBEKTOM CEMEHHBIX MPABOOTHOIICHUH. TakuM 00pa3oM, UCIIOJIb3Ysl TEPMUH «HUMYLIe-
CTBO», 3aKOHOJIaTeJIb TOHUMAET MO/ HUM ONPEACNICHHYI0 COBOKYITHOCTh BEIIEH.

4T oM. ITuenunnena JI. M. Yka3s. cou.
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2.3. OcCHOBaHUA BO3HUKHOBEHUSA
CeMeMNHbIX NPaBOOTHOLLUEHUN

CemeliHble OTHOILIEHUS! BO3HUKAIOT, pa3BUBAIOTCSI, BO3JIEHCTBYIOT HA CBOMX YYAaCTHHUKOB HE
camu 110 ceOe U He U3 HUYETO, a OJarofapsi onpeesieHHbIM yCIIOBHAM, (haKTOpaM, KOTOPBIE B JIUTE-
parype MpUHITO UMEHOBATh MPEANOChUIKAMU.

B nayke BbIens10T 00111ME (MaTepUabHbIE) U CTIeHUaIbHbIE (FOPUANYECKUE) TPENTOCHIIKH.
OO0m1re ycioBHst BOSHUKHOBEHHUSI TPABOOTHOIICHUH — 3TO TaKKHe, KOTOPbIE HEOOXOIMMBI JIJIsl BO3-
HUKHOBEHUS U CYILLIECTBOBaHMsI JIOOOT0 OTHOILIEHUS. B caMoM 1IupokoM cMbIcie 1ol MaTepralib-
HBIMU IPEINOCHUIKAMH ITOHUMAETCsl CUCTEMA COLIMAIbHO-3KOHOMUYECKUX, KYJIbTYPHBIX M MHBIX
00CTOSITENHCTB, O0YCIOBINBAIOMINX OOBEKTHBHYIO HEOOXOIMMOCTh MPAaBOBOTO PETryIHUPOBAHUS
T€X WM UHBIX OOLIECTBEHHBIX OTHOLICHUH.

OnHako HacC MHTEPECYIOT UCKIIIOYUTEIbHO IOPUANYECKUE MPEANOCHUIKY (OCHOBAHMS) BO3-
HUKHOBEHUS IPAaBOOTHOMICHUH. K 4MCITy TOCIETHIX OTHOCST TaKKe )KU3HEHHBIE 00CTOSTEIBCTBA,
C KOTOPBIMU 3aKOH CBS3bIBAET BO3MOKHOCTh BOSHUKHOBEHUS, Pa3BUTHS U MPEKPAICHNs OTHOIIIE-
HUI Mexay JtoabMu. THbIMU clloBaMU, B HACTOSIILIEM pasjiene OyayT pacCMOTPEHBI IOPUINYECKUE
(axThl, IeKaNMe B OCHOBAHUN CEMEHWHBIX MPABOOTHOIICHHH.

IOpunnyeckue ¢GakTel B CEMEWHOM IpaBe — 3TO PEajbHBIE KU3HEHHBIE 00CTOSTEIbCTBA,
KOTOpBIE B COOTBETCTBUU C JIEHCTBYIOLUM CEMEHHBIM 3aKOHOIaTEIbCTBOM SIBJISIFOTCSI OCHOBAHHUEM
BO3HUKHOBEHUS, U3MEHEHUSI UJIU MPEKPAIIECHUS CEMEHHBIX PAaBOOTHOILICHUH.

IOpunnyeckuii paxt Kak HEM3MEHHOE SIBJICHIE OOBEKTHBHOM U IPaBOBOM peabHOCTH 001a-
JTaeT PSAAOM MPU3HAKOB.

1. DTO KOHKPETHBIE U UHAMBHUAYaAJIbHbIE 00CTOSTENBCTBA. KOHKPETHOCTH O3HAYAET, UYTO OHU
COBEpLIEHBI OIPEEICHHBIMU CYObEKTAMH U HECYT KOHKPETHOE COLIMAILHOE U MPABOBOE COJEP-
YKaHHe, OHA BBIPA’KAETCS B TOM, YTO OHU MPOUCXOJAT B ONPENEICHHON MECTHOCTH B HEKOTOPBIN
OIpe/ieICHHbIE MOMEHT BPEMEHHU.

2. IOpunnaeckune ¢axTel HECYT B ceOe MHPOPMAIMIO O COCTOSHUM OOIIECTBEHHBIX OTHO-
IICHUH, BXOISIINX B IIPEIMET IIPABOBOTO peryianpoBanus. IOpuanyeckumu pakraMmu BHICTYAIOT
JMILIb TaKkue 0OCTOSITENhCTBA, KOTOPBIE 3aTParuBarOT MPsIMO WJIM KOCBEHHO IIpaBa U MHTEPECHI
oOuiecTBa, rocyaapcTBa, COUUAIbHBIX KOJUIEKTUBOB, TMYHOCTH.

3. FOpuanyeckue (hakThl OnpeaeeHHBIM 00pa3oM BhIpaXeHbl BOoBHE. FOpuamueckumu dak-
TaMH HE MOTYT OBITh aOCTPaKTHBIC TOHSATHS, MBICIH, COOBITUSI BHYTPEHHEH JTyXOBHOH KHU3HH
YeJIoBEKa U T. 1. SIBJICHUS.

st Toro 4To0bl KOHKPETHBIM IOPHINYECKHN (DaKT SBHUJIICS OCHOBAaHHEM BO3HHKHOBEHHS
CEMEWHBIX MMPABOOTHOIICHUH, HEOOXOIUMO, YTOOBI OH OBUT IPEAYCMOTPEH HOPMaMH CEMEHHOTO
3aKOHOJaTEIIbCTBA.

3HauUNTENHFHOE KOJIMYECTBO IOPHINIECKHUX (DAKTOB BBI3BIBACT HEOOXOMMOCTh UX Ki1acCU(H-
Kaluu. B ocHOBe ux JieneHus rnoyiokeHa B IepByI0 odepeab Boisl cyObekTa. B cBsi3u ¢ uem cpenu
HUX MOKHO BBIJIENIATH JEUCTBUS U COOBITHSL.

JelicTBUSI — peanbHbIC )KU3HEHHBIE (DAKTHI, KOTOPHIEC SBISIOTCS PE3YJIBTAaTOM BOJICBOH U
CO3HATEJIbHOW AEATEIbHOCTH JoAeH. [[eliCTBUS B CBOIO OYEPEAb MOAPA3ACIISIOTCS HA IPaBOMEP-
Hbl€ U HelpaBoMepHble. [lepBbie OCYIIECTBIISAIOTCA B paMKax MPaBOBBIX HOPM, BTOPbIE BBIXOJAT
3a UX MpEAesbl U TEM CaMbIM NMPUYMHSIOT BPEJ PEryaupyeMbiM oTHOLIeHUsIM. Cpenu rpaBoMep-
HBIX JCHCTBUI BBIAEISIOT: IOPUINYECKUE aKThl — JEWCTBUS, HAIlpaBICHHbIE Ha ONpeAciICHHbIC
CEMEMHO-TIPABOBBIC MOCIICACTBUS (3asBICHUE O BCTYIUICHUH B OpaK); IOPUAMYECKUE TTOCTYTIKH —
JEICTBUS, HOPOXKAAIOIINE IPABOBBIE MOCIEICTBUS HE3aBUCUMO OT BOJIM JIMLIA, UX COBEPLIAIOIIETO
(comep:kaHMe MAacChIHKA MOPOKIAET IIPABO MAY€XU Ha MOJyUYEHUE ATUMEHTOB).
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Kpome Toro, Bo3MokHa KinaccuuKanys 1eHCTBUI HAa aKTUBHBIC U TACCUBHBIE (HAIpUMep,
HEHCIIOTHEHNE O00sI3aHHOCTH T10 YIJIaTe AIUMEHTOB).

CoObITHS — IOPUIUYECKU 3HAUUMBbIE 00CTOATENBCTBA, IPOTEKAIOIINE TOMUMO BOJIH JIIO/IEH.

CoObITus1 OBIBAIOT A0CONIOTHBIC, KOTOPBIE BOOOINE HE 3aBUCAT OT BOJM JIIONCH (CMEpTh
Cymnpyra Kak OCHOBaHHUE MPEKPALICHNs OpauHbIX PABOOTHOIICHHUH ), U OTHOCHTEJIbHBIC — BO3HH-
KaIOT 110 BOJIE YEJIOBEKA, a B JaJIbHEHUIIIEM CBOEM Pa3BUTHH OT HEe HE 3aBHUCAT (COCTOSHHIE POJICTBA).

[TomMumo mpuBeIeHHON BBIIIE KIIACCH(PHUKALNY, ACTCHAE IOPUANIECKIX (PAKTOB BO3MOXKHO
¥ 110 MHBIM OCHOBAHHSIM: IO CPOKAM CYIIIECTBOBAHUS; 110 IIPABOBHIM ITOCIIEACTBHUSIM.

ITo cpokam cymiecTBOBaHMSI MPABOOTHOMICHUH MOXKHO BBIACTHUTH: KPATKOCPOYHBIE M IPO-
JIOJDKUTENBHBIE, B KAUECTBE OTJENIbHON Pa3HOBUIHOCTH MOCIETHIX MOKHO Ha3BaTh OECCPOYHEIE.

Kparkocpounsie ropuanueckne (akThl CyIIECTBYIOT HEMPOIOKUTEIBHOE BPEMS U OJHO-
KpaTHO MOPOXKAAIOT IOPUINUYECKUE TOCIEACTBUS (pOXKACHNE peOeHKa, CMEPTh KOTro-1100 U3 uiie-
HOB CEMBH).

[IponomxuTenbHBIMA B CBOIO OYepeNlb NPU3HAIOTCS IMPABOOTHOIICHHS, CYIIECTBYIOIIHE
JIOBOJILHO JUTUTENTFHOE BPEMS WIIM TTOBTOPSIOIINECS B ONIPENSIIEHHON 09ePETHOCTH | MOCIIEA0BA-
TEJIbHOCTU. beccpouHble MPaBOOTHOMIEHNS BOSHUKHYB OHAXK/IbI IIPEKPAIIAIOTCS HCKITIOUUTEIEHO
CO CMEPTHIO XOTs OBl OJHOTO M3 WX YYaCTHHKA (HAIpUMep, OTHOUICHUS MEXIY POIAUTEISIMUA U
JETHMU).

T'oBopst 0 ropunnUeckux (hakrax, CrpynImupOBaHHBIX 10 MTOPOXKACHHBIM HMH ITOCIIEACTBUSM,
MOJKHO BBIJIETIUTb: NPABONOPOANCOaloujue, npasousmMeHsioujue, npasonpekpawarouue u npasosoc-
cmawnasausarowue IpuouvecKue gaxmol.

C nepBBIMH 3aKOH CBSI3bIBACT BOSHUKHOBEHHE Y YUACTHUKOB OTHOIICHHI MTPaB U 00SI3aHHO-
creid. [IpaBon3menstomue opuaudeckue GakTsl 00yCIOBICHH H3MEHEHHEM HOPMAJILHOTO X0/
MIPaBOOTHOUICHUH, TIOI00HOE M3MEHEHUE MOXKET 3aTPOHYTh KaK BHEIIHIOI (OPMY BBIPKEHHS
MIPaBOOTHOUICHUS, TAK M €T0 BHYTPEHHee conepkanne. OIHAKO IPU 3TOM HE JIOJKHO TIPOU30UTH
KapIUHAJILHOU €T0 TIepeMEHbI. B TakoM cirydae MbI OyIeT IMETh JIeJIO C COBEPIICHHO HOBBIM IIpa-
BOOTHOIIICHUEM, HE UMEIOIINM CBSI3HU C MPEIIECTBYOIIHIM.

IIpaBonpexpamawime — OPUITICCKHE (PaKTHI, C HACTYTUICHUEM KOTOPBIX HOPMBI CeMeii-
HOTO TIpaBa CBS3BIBAIOT MTPEKPAIICHUE CEMEHHBIX MTPABOOTHOIICHUH (CMEPTh OTHOTO U3 CYIPYyTOB
WK OOBSBIICHHE €T0 YMEPILIUM BIICUET MPEKPAIICHUE CYTPYKECKOTO TPABOOTHOIICHHUS).

IIpaBoBoccTaHABIMBAKOIIHNE — OPUANICCKUE (PAKTHI, C HACTYTIJICHHEM KOTOPBIX 3aKOH CBSI-
3BIBaCT BOCCTAHOBJICHHUE MTPaB U 00s13aHHOCTEH, paHee yTpadeHHBIX CyObEeKTOM CEeMEIHOT0 MpaBo-
OTHOILIEHUS (BOCCTAHOBJIEHUE B POAUTEIBCKUX MPABaxX).

Crneuunpuyeckoil 0cOOEHHOCTbIO IOPUANYECKUX (PAKTOB, KOTOPBIE JI€KAaT B OCHOBE BO3HHK-
HOBEHHSI CEMEHHBIX TIPABOOTHOIIICHUH, SBISIETCS TO, YTO B CEMEHHOM ITpaBe YaIle BCETo OIpe/e-
JICHHBIE TIPABOBBIE TIOCIICICTBHSI CBS3aHBI HE C OTHUM FOPUANYECKUM (PAKTOM, a C UX COBOKYITHO-
CThIO — (DAKTUYECKUM COCTABOM.
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2.4. OcyuwecTBneHne U 3aluTa ceMenHbIX npas

ITox ocyiiecTBiaeHrEM MpaBa MNOHUMAKOT MOBEACHUE JIMIA, COOTBETCTBYIOIIEE COAEPKAHUIO
MIPUHAJICKALIETO EMY IIPaBa, T. €. COBEPIICHUE ONPEICICHHBIX AEHCTBUI WM BO3AEPKAHUE OT
HuX. [IposiBiieHneM cBOOOIBI ITOBEACHHUS SBIISCTCS ITUPOKOE YCMOTPEHUE JIUIA ITPH BEIOOPE BapH-
aHTa CBOETO MOBEJICHUS B MPEAEax, NPeTyCMOTPEHHBIX TPABOM.

I'paxxnane o cBoOEMy YCMOTPEHHUIO pACHOPSKAKOTCS MPUHAIEKAIUMHI UM [IPaBaMu, BbITE-
KaIOIIMMH U3 CEMEMHBIX OTHOLIEHUH (CEMEUHBIMU ITPaBaMU ), B TOM YHCJIC TPABOM Ha 3aIUTY 3TUX
pas.

Crnenyer y4ecTh, 4TO yCMOTPEHUE CTOPOH TI0 OCYIIECTBICHUIO CEMEMHBIX ITpaB HE Oecmpe-
JIEBHO.

[Ipenensl ocyiecTBICHUS CEMEIHBIX ITPaB OTPaHUYCHBI, BO-TIEPBBIX, TPEOOBAHUSIMH 3aKOHA,
BO-BTOPBIX, OCYIIECTBICHUE CEMEHHBIX MTPaB M UCTIOTHEHUE CEMEIHBIX 00S3aHHOCTEH HE JOHKHO
HapyliaTh MpaBa, CBOOOBI M 3aKOHHBIE MHTEPECHI APYTUX WICHOB CEMbU M MHBIX T'PaKIaH, B-
TPETHhUX, CEMENHBIE MTPABA IOJ>KHBI OCYIIECTBIATHCS B COOTBETCTBUU C HA3HAYEHUEM ATHUX ITPAB.

YcTraHOBJICHHE MOMOOHBIX MHTEPECOB BBI3BAHO MyOIMYHBIMH WHTEpECaMH, HEOOXOIUMO-
CTBIO 3aIIUTHUTH MpaBa JIeTeil U 00yCIOBICHO, KaK MPAaBUIIO, CICAYIONUMU TPUIUHAMM:

a) 0COOCHHOCTBIO CEMEHHBIX MPABOOTHOIICHUH SIBIISETCS TO, YTO MHOTHE IIPaBa WICHOB
CEMbH OJIHOBPEMEHHO BBICTYNAIOT B KAUE€CTBE UX CEMEHHBIX OOS3aHHOCTEH. DTO OTHOCUTCS B
OCHOBHOM K JIMYHBIM IPABOOTHOILIEHUSIM POIUTEIICH U IETEM;

0) OTKa3 OT OCYIIECTBIEHHUS YCTAHOBJICHHOTO 3aKOHOM IpaBa BO3MOXKEH, KaK IMPaBUIIO,
TOJIbKO B OTHOIIEHUU KOHKPETHBIX, YK€ CYIIECTBYIOIUX CYOBEKTUBHBIX MPAB M HE PaCIpoCTpa-
HsIeTCS Ha OyylIue mpana;

B) YCMOTPEHHUE CTOPOH MPH OCYIIECTBICHUH KaXKJIOTO MpaBa He OecrnpenenbHo, a OrpaHH-
YEHO MpaBaMU APYTrux Juil. M3 3TOro cienyert, 4To OCyIIECTBICHUE CEMEMHBIX MPaB HE JOJIKHO
HapylIaTh MpaBa, CBOOO/IbI U 3aKOHHBIE MHTEPECHI IPYTUX WICHOB CEMbU M UHBIX TpakaaH. B ciy-
Jasx ke HapyIICHHs HX OCYIIECTBICHUE HE OyJIET IMOJIb30BaThCS 3alIMTOM 3aKoHa. s

Ocy1iecTBICHHE CEMEWHBIX MPaB W MCIOJHEHHE OOS3aHHOCTEH yYaCTHHUKAMU CEMEHHBIX
MMPAaBOOTHOIICHUH XapaKTePU3yeTCs CEU(UKON UX COMCPIKAHUS.

Peanuzamus npegocTaBieHHBIX YYaCTHUKAM MPaB M 00s3aHHOCTEH, KaKk IPaBUiIoO, HE SBJIS-
€TCsl Pa30BBIM JIEUCTBUEM, 3TO JIOBOJIBHO JUTUTEIIbHBIN MPOLECC, MPOSBISIONIMNACA B MHOTOKPATHO
MTOBTOPSIOIIMXCS ACUCTBUSAX. DTOT MPOLIECC BBHIIIIUT BECbMa HEOMHOPOIHO. DTO 00YCIOBICHO
TEM, YTO OCYIIECTBICHUE KOHKPETHBIX MPaB U UCHOJHEHNE 00sS3aHHOCTEH CBSI3aHO C HACTYILIE-
HHEM ONPEICIICHHBIX YCIOBUM.

Bwmecre ¢ aTUM ceMeiiHOe TpaBO 3HAET Clydad, KOTZa peanu3alds MpaB U 00s3aHHO-
CTEH OTPaHWYUBACTCS OJHHUM JCHCTBHEM, KOTOPOE, KaK MPaBUJIO, BIICYET 3a COOOM MpeKpalieHne
OJTHOTO WJIM HECKOJIBKUX MPABOOTHOUIEHU, HAPUMEDP pea3allys IpaBa Ha pa3Bo/l.

T'oBopst 0 cieruduke OCyIEeCTBICHUSI CEMEUHBIX TIPAB M 00S3aHHOCTEH, CIIeAyeT OTMETHTh
TOT (haKT, YTO B CEMEHHOM CUTYyaIMH JOBOJIBHO YAaCTO BCTPEUAIOTCS CUTYAIluH, B KOTOPBIX MPABO U
00513aHHOCTH HACTOJIBKO TECHO MEPETUICTEHBI MEXK Ty COOOM, UTO X pa3rpaHUUCHUE HE TIPEICTaB-
JISI€TCS BOBMOKHBIM. DTO B CBOIO OY€PEIh OTKJIAIBIBAET OTIEYATOK HA MPOIIECC UX PeaTu3alliH.

Tak, B yactHocTH, cT. 61 CK P® npexycMoTpeHO, YTO pOIUTENN UMEIOT MPABO U 00S3aHbI
BOCIIUTHIBaTh CBOWX neTei. [IpaBo Ha BocmuTaHue peOeHKa — TUYHOE U HEOTHEMJIEMOE TPABO
aro6oro poaurens. HUkTo He MOXKeT BMELIMBAThCS B €r0 peanuzanuio. BmecTe ¢ Tem ocyiiecTs-
JICHUE Ha3BAaHHOTO IpaBa 00YCJIOBICHO TE€M, YTO BOCIUTAHKME PEOCHKA JOHKHO OCYIIECTBISATHCS
HE B ymiep0 nmpaBam u uHTepecam nerei. Kpome toro, ponurenu, BOCIUTHIBas peOeHKA, JOMKHBI

48 KommenTapuii k Cemelinomy konexcy PO / ots. pen. Kyznenosa 1. M. M.: BEK, 1999.
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3a00TUTHCA O 310POBBE, PU3NIECKOM, ICUXUIECKOM, TYXOBHOM U HPABCTBEHHOM Pa3BUTHH CBOUX
JeTen.

Bonbuioe BHUMaHNe 3aKOHOATENb YAEIAET CIIOCO0aM 3allUThl CEMEMHBIX MpaB. 3aKOHO/AA-
TEJIbHBIMU aKTaMHU YCTaHOBJIEHO HECKOJIBKO €€ (popM, IIIaBeHCTBYIOIEE MECTO B UX CUCTEME TIPH-
HAJUICKUT CyAeOHOM 3aluTe.

[IpaBo Ha cyneOHYI0 3alUTY U €r0 pean3alus — BOOKHEHIIINM KOHCTUTYTUOHHBIM TPUHITHII,
JeKalIuil B OCHOBE HE TOJBKO MPOLECCYaIbHBIX HOPM MpaBa, HO U (PaKTUUYECKU JTHOOO0H OTpaCIIH.
CyneOHas 3a1uTa CeMEMHBIX IIPaB OCYILIECTBISETCS MO0 MPaBHIaM I'PakIaHCKOTO CYI0IPOU3BO/I-
ctBa. PaccmoTpeHne ceMelHbIX CITIOPOB OCYIIECTBIIACTCS CyaMu OOIICH FOPUCIUKITUN B COOTBET-
CTBUU C YCTAHOBJIEHHOMN 3aKOHOM IOJICYAHOCTHIO. [0/ MoICyAHOCTRI0 TOHUMAIOTCS TOTHOMOYUS
CyZla Ha paCCMOTPEHHE U pa3pelleHUE ONPEIEICHHbIX KaTeropuil 1ed.

PaccMoTtpenue ciopoB, BBITEKAIOIIMX U3 CEMENHO-OpauHbIX IPABOOTHOIIEHNUH, OTHECEHO K
KOMITETEHIIMM MUPOBOTO CYJIbH (1€71a 0 pacTOpKEHUU Opaka, €CJIi MEKIY CyIpyTraMy OTCYTCTBYET
CIIOp O JIeTSX; JeJia O pasesie MeX ]y CypyraMiu COBMECTHO HA)KUTOTO UMYILIECTBA; MHBIE BO3HU-
KalolUe U3 CEMEMHO-IPAaBOBBIX OTHOILIEHUH JieJa, 3a UCKIIIOYEHHUEM JIe]1 00 OClIapuBaHUM OTLIOB-
cTBa (MaTepHHCTBA), 00 yCTaHOBJICHUH OTIIOBCTBA, O JIUIIEHUH POJUTEIHCKHIX MPaB, 00 yCHIHOBIIE-
HUU (yIouepeHun) peOeHKa) U paloOHHOTO Cy/a (MHbIE KAaTETOPHH JIEJ1, BRITEKAIOINE U3 CEMEIHBIX
npaBooTHOIIEeHHH) (CT. cT. 23, 24 I'TIK P®). Ha3BanHubie opransl CyneOHOM BIACTH OCYIIECTBISIOT
3alUTy CEMEHHBIX MPaB B KAYECTBE CyA0B MIEPBON MHCTAHIIUH.

3amuTa HapyLIEHHBIX WM OCIApUBAaEMBIX CEMEHHBIX IpaB OCYIIECTBIsAETCA JHOO B
HOPSIIKE MCKOBOTO MPOU3BOICTBA, OO0 — 0c000TO.

[Ipu peanusanuu mpasa Ha 3alIUTy CEMEWHBIX IPaB rOCyAapCTBO MPEIOCTABISIET ONpeEae-
JICHHBIE TIPEUMYIIIECTBA JIUIAaM, OOPAaTHBIIMMCS B CyJ C COOTBETCTBYIOIIMM 3asiBICHHEM. Tak, B
YaCTHOCTH, MICKH O B3BICKAHUU AJTMMEHTOB U 00 YCTAHOBJICHUHU OTI[OBCTBA MOTYT OBITh MPEIbsIB-
JICHBI UCTIIOM B CY[I IO MECTY €T0 KUTEJIbCTBA, UCKU O PACTOPKEHUH Opaka MOTYT OBITh IIPEIbsIB-
JIEHBI B CyJl TAKXK€ 10 MECTY JKUTEIbCTBA UCTLA, €CJIU NP HEM HAXOAUTCS HECOBEPLUICHHOIETHUI
WIH 110 COCTOSIHUIO 3/10pPOBbS BBIE3]l UCTLA K MECTY KHUTEIbCTBA OTBETUMKA [IPE/ICTABISETCS AJIs
HETro 3aTPyAHUTEIbHBIM; UCTILBI 10 UCKAaM O B3bICKAaHUM aJIMMEHTOB, & PaBHO 3asiBUTEIIN IO 3a5B-
JICHUSIM 00 YCHIHOBJICHUH (YIOYEPEHNH) 0CBOOOKIAAIOTCS OT YIUIAThI TOCYIapPCTBEHHOM MOIUTHHBEI
U T. I

CyneOHbII TOPSAAOK 3aIIMTHI CEMEHHBIX MpPaB — HE €IWHCTBEHHas (opma, 3aKOHOIATENb
JIOTIYCKAeT U MHbIE BOBMOKHOCTH pean3aliy IpaBa rpakJaH Ha 3alluTy.

B cnyuasx, npenycmorpennbix CK, 3ammra ceMeWHBIX IIPaB OCYIIECTBISETCS B aAMHHHU-
CTPAaTUBHOM MOPSAKE IyTEM 0OpalleHNs K rocyJapCTBEHHOMY OpraHy YIPaBJIEHUS WM OINpesie-
JIEHHOMY JTOJKHOCTHOMY JHILY. Takoil HopsA0K YCTaHOBIIEH, B YACTHOCTH, AJISl CIy4YaeB 3allUThI
JIETeH, Korna AeTH JIUILIEHbl POAUTEIBCKOIO OTIEYEHHUS.

K uncny rocynapcTBeHHBIX OPraHOB WM JOKHOCTHBIX JIMII, YIIPABOMOUYEHHBIX HA peau-
3alMI0 MpaBa rpaKJAaH Ha 3allUTy CBOMX CEMEHHBIX MpaB OTHOCATCS: OpraHbl UCIIOIHUTEIbHON
BJIACTH, OPTaHbl ONIEKU U MONEUUTENbCTBA, OPTaHbl 3arca, J0JKHOCTHBIE JIMIA 00pa30BaTeNIbHbIX,
BOCIIUTATEIIBHBIX, JICYCOHBIX YUPEKACHUHN U ap.

OpraHbl HCIIOTHUTENBHOM BiacTH cyObekToB PO 1 enepanbHble Opranbl JOHKHBI OpraHu-
30BaTh y4yeT JAEeTel, OCTaBUIMXCS Oe3 MMOoMeueHus] pOAUTENIEH, U OKa3bIBaTh COACICTBHE B yCTPOil-
cTBe aerel B cembH (cT. 122 CK P®). JlomkHOCTHBIC THIIA YIpexkaeHU (00pa30BaTeIIbHBIX, JIeUeO-
HBIX M JpyTue) 00s3aHBI COOOIIATh O JETSAX, OCTABIIMXCS O€3 MOMEUYEeHUsI pOonuTeNeii, opranam
OTeKH ¥ ToneuuTenseTBa (CT. cT. 122, 123 CK P®). Onpenenenubie 00s3aHHOCTH 10 3aIUTE JINY-
HBIX IIPaB IPakJlaH BO3J0KEHbI Ha OPIraHbl 3alIUCH aKTOB IPa’KJAaHCKOTO COCTOSIHUSI IPU pPEeru-
cTpauuu Opaka, APYTruX akTOB I'PakJJaHCKOIO COCTOSHUSA. 3allliTa MMYIIECTBEHHBIX IPaB JIULI,
NOJTYYAIONINX AJMMEHTHI, BOJIOKEHA HA aIMHHHUCTPALMUIO TI0 MECTy paOOoThl JHI, OOs3aHHBIX
BBITUTAYMBaTh anuMeHThI (CT. ¢T. 109, 111, 117 CK P®D).
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Crarbsa 8 CK P®D, roBopsi 0 popMax 3alIuThl CEMEHHBIX MpaB, HE YIIOMUHAET 00 KOHKPETHBIX
croco0ax Takol 3aliuThl. B 3aBUCMMOCTH OT BU/I0B HAPYILLIEHUI CEMENHBIX MTPaB MPELyCMOTPEHBI
pa3M4HbIe CIIOCOOBI UX 3aIUThl. HeKoTOphIie M3 3TUX CIIOCOOOB OCYIIECTBIISIFOTCS TOJIBKO CYIIOM,
JpyTHe — B aIMUHUCTPATUBHOM IMOPSAKE, TPETHU MOTYT OBITH peain30BaHbI 0€3 00paIieHus B Cy/.

CrniocoObl 3alUThl CEMEHHBIX IIPaB B CEMEHHOM 3aKOHOJATEIbCTBE OTAEJIBHO HE OIpejie-
neHbl. OHM yKa3aHbl B KOHKPETHBIX HOPMaX, PEryIUPYIOIINX CEMEIHbIE OTHOLLICHUSI.

ToBopst 0 crioco6ax 3amUTEI CEMEHHBIX MPaB, CIEAYET 0OpaTuTh BHUMAaHUE HA TOT (akT,
YTO 3/1€Ch KaK HeNb3s Jy4llle MPOCIEKUBACTCS TECHAS CBA3b CEMENHOr0 U Ipa’kJaHCKOIo IpaBa.
[ToaToMy B TakoM ciiyyae He UCKIIOUEHA BO3MOXKHOCTh IPUMEHEHUS 110 AaHAJIOTUU MTOJIOKEHUH CT.
12 I'K P®, ycranaBiuBaroliei crocoObl 3allIMThl IPaXAaHCKUX IIPaB.

Takum 00pa3om, 3aIIUTa CEMEWHBIX MPaB OCYIIECTBISETCS MyTEM:

— npu3HaHus npasa (CT. cT. 48, 49 CK PO);

— BOCCTAHOBJICHHUS TOJOXEHHUS, CYLIECTBOBABILEIO /10 HapyLIEHUs IIpaBa, U MPECEUEHUs
JEICTBUM, HapyIIAIOIIKX PAaBO UM CO3JA0UINX yrpo3y ero Hapyuienus (ct. 30 CK PO);

— camMo3allluThI [IpaBa;

— IIPEeKpaIICHUs WX U3MEHEHUs ITPaBOOTHOIICHUS (CT. CT. 65, 68, 73 CK PD);

— MPU3HAHUS CAEIKU HEJEHCTBUTEIBbHON. DTOT CIOCOO MPUMEHSETCS MPH 3alIUTe UMYLIe-
CTBEHHBIX IIpaB CyNpYyTroB, €CJIM ATH IIPaBa OCHOBAHbI HA JOTOBOPE, YCIOBUS KOTOPOTO HE3aKOHHBI
WJIM HETIPaBOMEPHO HAPYIIAIOT MpaBa U 3aKOHHBIE HHTEPECHI JPYTol CTOPOHBI;*

— IPUHYKJIEHUE K UCTIONIHEHUI0 00s3aHHOCTH (CT. cT. 80, 85 CK PD).

Taxke BO3MOXKHBI U MHBIE CLIOCOOBI 3aLUTHI, IPEAYCMOTPEHHBIE B 3aKOHOAATEIbCTBE.

K uHBIM 1IperycMOTPEHHBIM 3aKOHOM CIIOCO0aM 3alUThl CEMEHHBIX IPaB MOKHO OTHECTH,
HarpuMmep, CoOKpalieHrue oobemMa ceMeHbIX npaB. Tak, cormacHo 1. 2 ¢t. 39 CK P® cyn Bmpase
OTCTYNHTH OT MPUHIIUIIA PABEHCTBA JI0JIEH CYIIPYroB B UX 00IIEM UMYIIECTBE B HUHTEPECax HECO-
BEPILIEHHOJETHUX JI€TEN WM UCXO/S U3 3aCIyKUBAIOIIEr0 BHUMaHUS MHTEpPECa OTHOTO U3 CYTIPY-
roB. OrpaHnyeHne BO3MOKHOCTH UCTIOIb30BaHMSI OT/ENIbHBIX CYOBEKTUBHBIX IPAB TOXKE SBIISETCS
CIOoCO0OM KX 3alTUTHI (MY HE UMEET IpaBa 0e3 cornacus KeHbl BO30YXAaTh JIEJI0 O paCTOPKEHUU
Opaka Bo BpeMsi 06peMEHHOCTH KE€HbI U B TEUEHHE rojia mociie poxaeHus pedenka — ct. 17 CKPD).

9 KommenTapuii k Cemelinomy konexcy PO / ots. pen. Kyznenosa 1. M. M.: BEK, 1999.
35



M. WN. MetpoB. «Y4ebHoe nocobue ana CCY30B no cemMernHoMy npasy»

Tema 3. NMoHATHe Opaka. YcnoBuaA ero 3akmnrovyeHus

3.1. bpak KkaK ocHoBaHne BO3HMKHOBEHMUSA
NPaBOOTHOLUEHNN MeXAy cynpyramu

Bbpak, sBisAsACh OCHOBOM CEMbM, B YKPEIUIEHUH KOTOPOM 3aMHTEPECOBAHO OOILIECTBO, HE
MOYKET pacCMaTpPUBAaThCs KaK YaCTHOE JIEJI0 CAMHX CYIIPYIOB.

Bpak u cembst OTHOCATCS K YMCIY TaKuX SBJICHUH, HHTEPEC K KOTOPHIM HE OCJIabeBaeT C
MOMEHTA UX BO3HUKHOBEHHMS U J10 HAIIUX JHEH, YTO OOBACHAETCA UX MHOTOTPAHHOCTBIO U 3HAYM-
MOCTBIO B XKH3HH JItofiel. bpak u ceMbs sBIIAIOTCS 00BEKTOM U3YUEHHUs pa3IMYHbIX HayK: (PUII0Cco-
(bum, counoaoruy, npasa, MEIUIUHbI, NCUX0NOTUU U Ap. C y4eToOM UX HalpaBICHHOCTH U CHEIH-
(UKU M3yyaroTCs pa3Hble CTOPOHBI, IPU3HAKU, CBOWCTBA JAHHBIX COLMAIBHBIX (heHOMeHOB. [1Jis
IOPUIMYECKUX HAYK NIPEICTABIISAIOT MHTEPEC JUILb TE CTOPOHBI )KU3HEAEATEIBHOCTH CEMbH, KOTO-
pble MOTYT OBITh OJIBEPTHYThI IPABOBOMY PETYJINPOBAHHUIO.

Bpak siBisieTcs KIroueBbIM MOMEHTOM BO BCEM CEMEMHOM ITpaBe. ITO CBOEOOpa3HbIi MEPBHIi
IIar Ha MmyTH (GOPMUPOBAHUs CEMbH, BCTYIUIEHHUS YEJIOBEKA BO B3pOCIYIO JKHU3Hb. bpak siBisercs
OJJHOW M3 OCHOB BO3HMKHOBEHHs CEMEHHBIX IIPABOOTHOIICHUN. IMEHHO ¢ MOMEHTOM 3aKiIO4e-
HUs1 Opaka 3aKOHOZATEIb CBA3bIBAET BOZHUKHOBEHHUE Y CYNPYTroB o01Iel cCOOCTBEHHOCTH, B3alM-
HBIX MpaB U o0si3aHHOCTEH. FIMEHHO MpH 3aKiIroueHUH Opaka 3aKiabIBaeTCs paBEHCTBO CTOPOH.
B ¢Bs3u ¢ 3TUM ¥ BO3HMKAET OTPOMHBIN UHTEPEC K TaHHOMY UHCTUTYTY.

WuctutyT Opaka HacuMTBHIBae€T HE OAHO CToJeTHE B cBoed ucropuu. JIroboe obiiecTBo,
"1r000€ rocy1apcTBO BO BCE BpEMEHA YIENsI0 OTPOMHOE BHUMAHUE HA B3aUMOOTHOILLICHUS MEXTY
€ro YWICHAMH, I'paXk1aHaMU, MOAJaHHBIMH.

Tpanuuust cBsi3bIBaTh Opak ¢ COOMIOIEHHEM ONPEAETICHHOM MpoLeaypbl ero ohpopMICHHS
YXOIUT cBOUMHM KOopHsAMH K KoHIy IX B. Tak, B 893 r. umneparop Buzantuu JleB Mynpsiii uzgan
3aKOH, IPEANUCHIBAIOLINNA BCTyNaTh B Opak HE MHaue KakK MOCPEICTBOM LIEPKOBHOIO BEHUYAHMS.
Tonbko Takoil Opak MOTy4as rocyAapCTBEHHYIO MOJIEPIKKY; HECOOIMIOAEHNE ke (OPMBIL, ITPEIH-
CBIBAEMOM roCyJapCTBOM U KaHOHAMU IOCYIApCTBEHHOU PEJINTHH, BEJIO K IPU3HAHUIO 3aKIIIOUEH-
HOT'O COI03a He3aKOHHBIM. CIycTs /1Ba CTOJIETHsI TpeOOBaHKE y3aKOHEHUs Opaka ObLIo pacrpocTpa-
HEHO ¥ Ha HM3ILHUE CJIou 001ecTBa — paboB 1 KpenocTHbIX.*? [TocTeneHHo Tpaauus epKOBHOTO
BEHUYAHUs B KAYE€CTBE YCTAaHOBJICHUS 3aKOHHOTO Opaka MoIy4usia CBOE pa3BUTHE.

B nanbheiimem mpoueaypa opopmieHus Opaka HECKOJIBKO ycloxHMIachk. Kak ormeuan
H. C. CyBopos,’! HecmoTpst Ha cinoxkuBimiics Kk X111 B. HapoaHbIif 00bI4aid, 10 KOTOPOMY CBSIILICH-
HUK OCYIIECTBIISUI IIepeaady HEBECTHI )KEHUXY U OOBSIBIISI UX MY>KEM M JKEHOMU, TOJIBKO C IMOCTa-
HOBIEHUAMHU TpUIEHTCKOro cobopa B 3aMaHbIX XPUCTHAHCKUX TOCYIapCTBaX I0pUINUECcKas 1eii-
CTBHUTEJIBHOCTh Opaka cTaja B IOJHOM Mepe CBS3bIBaTbCA C COOMIOACHHEM 0CO00H MyOIrMuHON
npornenypsl. [lpu 3Tom 00s13aTeILHBIM OBLITO HE IIEPKOBHOE BEHYAHUE, a BHIPAXKEHUE COTNIACHUs Ha
Opax nepes TpeMs CBUAETENSIMHU, OJHUM U3 KOTOPBIX OBbLI MPUXOCKOM CBAIIEHHUK. B 3TOT epron
Tonbko Bo Dpannuu uzganuem Omyacckoro opaonanca I'enpuxa Tperwsero (1579 1) 3akmoueHue
Opaka TpeOoBasio cOOIIOAEHUS MPOLIEAYPhI LIEPKOBHOTO BEHYAHHSI.

B Hameii crpane oTHomeHHE K Opaky ObIJIO BeCh, HEOJHO3HAYHBIM, U HAa IPOTSHKCHUHU BCEH
HCTOPUU Pa3BUTHS OTEYECTBEHHOTO rOCYAapPCTBA MOIXO0 K €r0 MOHUMAHHIO ¥ OTHOLICHUE K OpaKy
B 1IEJIOM HEOTHOKPAaTHO MEHSUIUCH.

39 Kocosa O. 10. daxriucckue Opaku u cemeitHoe mpaso // [IpaBoBenenne. 1999. No 3.

3! Cysopos H. C. I'paxxnanckue 6pak. CII0, 1896.
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B nopeBomoinoHHOM pyCcCcKOM IIPpaBe AEMCTBUTEIbHBIM IPU3HABAJICS TOJIBKO PEIUTHO3HBIN
Opak. OTHaKO M CTAHOBJICHHUIO PEIMTHO3HOTO OpaKa MpeAIeCTBOBAIN HHBIC (POPMBI 3aKITIOYCHUS
Opa4YHBIX OTHOIICHHIA.

C 988 1. ¢ Kpemniennem Pycu u npucBoeHrneM LEpKOBBIO MOHOTIONWHU TIpaBa Haya M CKia-
JIBIBATHCSI HOPMBI OPavHOTO MIPaBa M CEPhE3HO MEHSIOTCS MPEACTABICHHUS O TIOPSIKE 3aKITIOUCHHS
Opaka. LlepkoBHOE BeHuaHue, BBeieHHOE B XI B., IPAKTUKOBAIOCH TOJIBKO CPEIH BBICILIUX CIIOEB
oO1iecTBa, OCTaIbHOE HACEJIIEHNE 3aKIII0YasIo OpaKy MO TPaJIULMOHHBIM 00psiiaM.

BBenenue xpuctraHcTBa JTOJKHO ObUIO HECOMHEHHO CHJIBHO M3MEHUTh OpayHOe MpaBo, —
OHO CTPEMHJIOCH YKPETIUTh Opak U J1aTh eMy 3HaueHHe TauHCTBA. 110/ BIMsIHEM BU3aHTHIICKOTO
IpaBa LIEpPKOBb IIPABOCIaBHAs YCTAaHOBUJIA MIPEENbI CBOOOBI PACTOPKEHHS OpauHbIX Y3, yCTpa-
HIJIa MHOTO)KEHCTBO, BBeJIa IIEPKOBHYIO opMy coBepuieHus Opaka. Ho neiicTBue XxpucTuaHcTsa
CKa3bIBAJIOCh MEIJIEHHO, IOTOMY YTO IPUXOAMUIIOCH UMETh JIENI0 C TaKOM CTOPOHON ObITa Hapos-
HOTO, KOTOpasi OTJIMYAETCsl 0COOEHHOM KOHCEPBAaTUBHOCTHIO. Ellle 010 BecTpeyarorces yKkazaHus Ha
MIOJIHOE UTHOPUPOBAHUE LIEPKOBHOTO BeHYaHUsI; BIUIOTh A0 X VIII croneTus BcTpevaroTcs cieabl
CBOOOHOTO pacTOpKEeHHs Opaka 1o 000I0AHOMY COTTIAIICHUIO. PUMCKOE BIMsHIE 0OHAPYKUIIOCH
U B TOM 3HAY€HUH, KaKoe LIEpKOBb npuaana oOpydeHuro. [lonyunuB penuruo3Hoe OCBELICHUE,
HOCJIeTHEE CTAJI0 HEPACTOPKUMBIM M PaBHBIM IO CHJIE BEHUAHHIO. MeXay TeM 1o OOIIEeCTBEeH-
HOMY B3IJISiTy OOpYyUYeHHE MMETIO 3HAUY€HHE JOTOBOPA, ONPEEIISIONIETO B JOPME HEYCTOMKH UMY-
IIECTBEHHBIC TIOCIIEICTBHSI HECOCTOSBIIETOCS Opaka.>?

Ha pa3Butue 6paunoro npasa okazaj 3HaunTenbHoe BausiHue [letp I, BeiiBuHYBIIMIT B Opake
Ha MEepBbI IJIaH JIEMEHT coriacusl. Tak Kak OlaceHre HEBBITOAHBIX MOCIEICTBUI CTECHSIIO CBO-
6ony, I[letp peurn AMIUTE OOpYUYEHHE €r0 PEIUTHO3HOTO UMYILIECTBEHHOTO 3HAYEHHUS,  TOTOMY
MOI00HBIE CIETKH (PSAIHBIC 3aMTMCH ) 3aMPEIICHO ObLTO MUCATh Y KPETIOCTHBIX /171, 3aTeM MPU3HAHO
66110 (1702 1.), 9TO 0OpYUEHHE, KOTOPOE JOJIKHO OBITIO COBEPIIATHCS 3a 6 HEJENb 0 BEHYaHUS, HE
MMeeT KaHOHUYECKOH Cuilbl, U 00pydeHHble Moru pa3oiituck. Tak kak no npasuny VI Bcenen-
CKOTo co0opa LIepKOBHOE 00pyUEHHUE TOJIKHO OBITH CTOJIb )K€ HEHAPYIIMMO, Kak Opak, TO C LEIbI0
COIIaCOBAHMUS T'PAXKIaHCKOTO 3aKOHA C IepKOBHBIMU IpaBuiiamu ripu Exarepune II (1775 r.) nose-
JIeHO OBLIO CIUTH 0Opy4YeHHE U BeHUaHue B akT. Mlcxons u3 Toro ke B3misiaa [lerp nocranoBui, 4To
POAMTENH 1 JOJDKHBI AAaTh MPUCATY B TOM, YTO HE MPUHYKJAIN CBOUX JIETe U paboB K BCTYILIE-
Huto B 6pak. Cymnam mopy4eHo ObLIO MPECeIoBaTh HACKHIIBCTBEHHOE T10 JKEHIITUH JIJIs1 BCTYTUICHUS
¢ HUMHU B Opak. B To ke napcTBoBaHuNe MO MOBOY IJIEHEHHBIX IIBEOB pa3pelieH ObUT BOIIPOC O
JIOITyCTUMOCTH CMEIIaHHBIX OPaKOB MPABOCIABHBIX C HHOBEPIIAMH.>

B MockoBcKy10 310Xy clIokuiiach GopMa COBEPIICHUS Opaka Ype3BbIYaiiHO CIIOXKHAs, YTO
U JOJDKHO OBLJIO OTPa3UThCSl Ha COOJIOACHUN LIEPKOBHOTO BEHYaHHsA. MECTHBIN CBSIIEHHUK HE
MOT COBEpUINTH Opaka 0e3 MpeabsBICHUS €My pa3pellieHusl enapXualbHOTO apxuepesi, KoTopoe
HOCWJIO Ha3BaHWe BeHeuHo! namsaTu. B xonne XVIII B. cuHOI TpU3HAI U3JIUIIHAM TaKOE€ yCIIO0XK-
HEHUE U pa3pelus MPUXOACKOMY CBSIIIEHHUKY COBEPIIATh CAMOCTOSITEIbHO Opaku MoJ JINYHOU
OTBETCTBEHHOCTBIO 3a COOJIOZCHUE TPakIaHCKUX W KaHOHWYecKux noctaHosieHuit. B X VIII B.
rocyAapcTBEHHAas BIACTh HACTAaUBAET OCOOEHHO YHEPIMYHO HAa COBEPIIEHUM Opaka B IIEpKOBHOMN
¢dopme.>*

[{apcTBoBanue ummneparopa Hukonas I okazano Tak:ke 3HaYUTENbHOE BIUSHUE HA TPaXk/1aH-
CKO€ 3aKOHOJATEILCTBO 110 OpauHOMY BOIIPOCY, IOTOMY YTO B 3TO BPEMSI CIIOKUIIOCH OOJBIITMHCTBO
oTpesieNICHU 00 yCIOBUSAX BCTYIUICHHUS B Opak.

o Oxtsa6pbckoit pepomtonmu 1917 1. 6pakoM cuuTascs cor3, opOPMIICHHBIN 1O PEIUTH-
O3HBIM KaHOHaM KoH(eccuil, K KOTOphIM MpUHAANEKAIN JIMIIa, BCTynaBiue B Opak. Mckiioue-

52 epreneruy I. ®. YyeOHUK pycckoro rpaxaanckoro mpasa (o msgaauio 1907 1.). M: «Cnapky», 1995.
53
Tawm xe.

34 Tam xe.
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HHUE COCTABIISUIM JIMIIb Opaky pacKOJIbHUKOB, MOJTYYaBIINE IOPUANYECKOE TPU3HAHKE MOCIE MX
pETUCTpaINK B OJIHUIEHCKUX opraHax. IMeHHO 3TH Opaku MPEICTABIISIIN y’KE B TO BpeMs HE UTO
MHOE, KaK «TpaXIaHCKue Opakm», T. €. Opaku, 0pOpPMIICHHBIE B OpTaHaX roCylIapCTBEHHBIX, a HE
B I[EPKBH.>’

Beenenne rpaxmanckoit popmer Opaka B Poccuu, 3akimro4aeMoro mocpeicTBOM €ro peru-
CTpAIllH B TOCY/IapCTBEHHBIX OpPraHax, i COOTBETCTBEHHO OTMEHA LEPKOBHOHN (OPMBI OBLITH TIPO-
m3BeaeHsl B Poccun exkperom BIIUK u CHK PCOCP 18 nexabps 1917 1. «O rpaknanckom Opake,
0 JIETSIX ¥ O BBEICHHM KHHT aKTOB I'PaKIAHCKOTO COCTOSHHs». VICKITIOUEeHHUE Ienanoch TOJIBKO
JUTSL PEITMTHO3HBIX OpPaKoB, 3aKIFOYEHHBIX 10 00pa30BaHMs WIM BOCCTAHOBIICHHS TOCYIAPCTBEH-
HBIX OPTaHOB 3aIMCH aKTOB TPAKIAHCKOTO COCTOSTHHSL.

Vxe 21 oxtsa0ps 1918 1. Obwto u3mano nocranosieHue BUK, xoropoe oObsBIAIO, YTO
«TIOMETKH B IAaCMOPTaxX O IEPKOBHOM BEHYAHUH, IPHUCBOCHHE HA OCHOBAaHUH IIEPKOBHOTO BEHYa-
HUS JKeHIIWHE (paMuimuy Jnia, ¢ KOTOPBIM OHa BEHYallach, OTMETKA MWJIMIUEH TaKUX JIUII, KaK
COCTOAIINX B Opake, M BbIZIa4a BEHUABIICHCS MMAacTopTa Ha (paMuInio TpaskIaHnHa, C KOTOPBIM OHA
BEHYAJIACh, SBISIETCS ca0OTaKeM JIGKPETa O TPaXKITaHCKOM Opake, MPUCBOCHUEM UyXkKOoi (paMuimnn
Y 3BaHUS My’Ka WU )KEHBI, T. €. CPBIBOM JIEKPETOB Pad0ve-KPECTHSTHCKOTO MPABUTENIBCTBA, A JUIS
CITy’KaIllUX MUJIMIIAHU — TPECTYIUICHUEM T10 JOTDKHOCTI.

Opnaxko emie AoAT0€ BpeMsl peructpanus Opaka He Obuta oOs3arenbHa. JJaHHOE yTBEpXKe-
HUE IPOTHUBOPEUNIIO, Ha NepBbliil B3, cT. 52 K3AI'C, B cooTBeTCTBHM € KOTOPOI TOJIBKO 3ape-
THECTPUPOBAHHBIN B OT/IEJIC 3AIMCH aKTOB I'PAXKIAHCKOTO COCTOSIHUS OpaK MOpOoXkKIai mpasa u 00si-
3aHHOCTH CynpyroB.’ Bmecte ¢ TeM «CT. 52 OTHIONb HE UMeJIa HaMEPEHUs! TOPa3UTh MPUTA3AHHS
HEe3aperucTpUPOBAHHON JKEHbI, U OHA JOJKHA MPU3HABAThCS UMEIOILEH BCE T€ IIpaBa Mo UMYIIe-
CTBY, KaK M Ta, Opak KOTOpoi odopmiieH».>’

[TprunHy Takoro npeHeOpekeHHs K JeiCTBOBaBILEH HOpME MOXKHO MOHSTH U3 KOHTEKCTa
3agsnenus 5. H. bpannenOyprckoro: «Peructparnust — nepexurok, co BpEMEHEM OHa, KOHEYHO,
MCUE3HET, HO ceiiuac OHa COXpaHseTCs IVIaBHBIM 00pa3oM Kak CpeicTBO OOpBObI C LIEPKOBHBIM
opaxom».*® Eme B 1918 1. mpu npunsitun K3AI'Ca rpakpaHckuii (3aperucTpupoBaHHbI) Opak
nonumaincs B HKHO kak cpenctBo 60ps0ObI ¢ OpakoM LEepKOBHBIM.

VYkazaHHble BO33peHUst oTpasuiuch B Konekce 3akoHOB 0 Opake, cembe u omneke 1926 r.%°
B ocnoBy Konekca nerno onpeznenenne NoHATHS Opaka B Ka4YeCTBE HANWYMS TaKUX (PaKTHYECKUX
OTHOLIEHUH MEXAY MY>KYUHOM U JKEHIIUHOM, KAK COBMECTHOE COKUTEILCTBO, BEICHUE IIPU ITOM
COXXHTENbCTBE O0IIET0 X035 HCTBA, B3aMMHAs MaTepHuajbHas MOIIEePKKa, COBMECTHOE BOCITUTAHHE
nereil. Peructparu Opaka OTBOIMIIACH POJIb TEXHUYECKOTO CPENCTBa», OECCIOPHOIO J0Ka3a-
TeNbCTBA Opaka.®!

OCHOBHBIMH apTyMEHTaMH B TIOJIb3Yy 3TOrO HOBOBBEICHHUS HA3bIBAINCH, BO-TIEPBHIX, OOJIb-
II0€ YHCII0 MOJ0OHBIX; BO-BTOPBIX, TO, YTO HEMPU3HAHUE MX MTPABOBOTO 3HAUYEHUS OOJILHO yaapsiio
110 UHTEpECaM KEHIIHHbI, OCTaBaBIIEHCA eIlle MaTepUaIbHO 3aBUCUMOM OT MYXYUHBI.

Cyne6nas npaktuka, kak 1 K30bCO, He naBana HUKaKuX MPEUMYIIECTB 3apETUCTPUPOBAH-
HOMy Opaky miepen dgaktudeckum.®?> Hampumep, o ogHomy ney I'KK onpenenuna, uro dakru-
Yeckas )keHa MMEeT MPaBO Ha HAcIleIOBaHWE MMYIIECTBA JIMIA, C KOTOPBIM OHAa HAXOIWJIACh B

35 Kocosa O. 0. @axrnueckue Opaku u cemeitnoe mpaso // [IpaBosenenue. 1999. Ne 3.

5 Tonsmcxkwii T1. J1. PaseuTre mOHsTHS Opaka B HCTOPHU COBETCKOTO ceMeiHoro mnpasa // BecTHUK MOCKOBCKOTO YHHBEPCH-
teta. Cepus 11. [IpaBo. 1998. Ne 2.

57 Peiansronckuii . Bompocsr aefictByromiero cemeitnoro npasa // ECHO. 1922. Ne 18. C. 5.
58 Jucnyt o 6pake u cembe B JJome Coro3oB, Mocksa // ECIO. 1925. NeNe 48-49. C. 1504.

59 Cemunepkun H. A. Co3manue nepsoro 6pauno-CK: Yuebnoe mocobue. M., 1989. C. 36.

60 Cy PCOCP. 1926. No 82. C. 611.

1 Tonsuckmit 1. JI. Vkas. cou.

62 Tam xe.
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(akTHuecKnX OpavHBIX OTHOIICHHSX, XOTS OBl HACIENOJAaTeNb U COCTOSII OTHOBPEMEHHO B 3ape-
ructpupoBanHoM Opake.®* B coorBercTBum ¢ npyrum onpeneneaneM I KK nanmnane dakrimaecknx
OpauHbIX OTHOIIEHUH, B KOTOPbIE UCTEL] BCTYIIII IIPH HAXOXJACHUHU B JIPYrOM, 3apETUCTPUPOBAH-
HOM Opake, He SIBIISIIOCH IBOeKeHCTBOM. Ho cy/1 B 3TOM citydae, ycTaHaBiIuBasi CpoK Havyana ak-
TUYECKUX OpayHbIX OTHOIIECHUH, JOKEH ObLII PU3HATH MPEKPAILEHUE C TOTO K€ MOMEHTA 3aperu-
cTpupoBaHHOTO Opaka.* CyneOHas npakruka (onpeneneaneM I'KK) momyckana 1 MHOTOXESHCTBO:
ecyin ObUIO YCTaHOBJIEHO, YTO KO JIHIO CMEPTH Haclle0/1aTelb COCTOSUI B ABYX (PaKTUUECKUX Opa-
Kax, To 00e (haKTHYeCKHE KCHbI HMEITH ITPaBO Ha HACJIeJOBAaHHUE €T0 NMYIIEeCTBa. %

Bwmecre ¢ Tem ¢akTuueckue OpayHble OTHOUIEHHUS B MOJIHOW Mepe He ObLIM MPUpPAaBHEHBI K
Opaxy. [[ns Toro 4roObI Bie4yb 32 COOOH IOPUAUYECKUE MOCIEACTBUS, B YACTHOCTH IPUMEHEHHE
IpU pasjesie HAKUTOro MMYIECTBa MpaBuil 00 OO0Iell COBMECTHOH COOCTBEHHOCTH, ITOT (haKT
cormmacHo cT. 12 K30bCO nomkeH ObLI MOATBEP)KIAATHCS B Cyle HAa OCHOBE CIICAYIOIIUX JOKa-
3aTeNIbCTBEHHBIX (PaKTOB: COBMECTHOI'O JKUTEIbCTBA, HAJMUYUS MPU 3TOM COXKUTEJILCTBE OOIIETO
XO035HCTBA U BBIBICHHUE CYIIPY/KECKUX OTHOILIEHUH Nepe]] TPeTbUMHU JIMLAMU, B TMYHON NEPENUCKe
U JPYI'MX JOKYMEHTaX; TakKe B 3aBUCHUMOCTH OT 3THX OOCTOSTEIbCTB YUHUThIBAJach B3aHMMHas
MarepuasibHas MOAJepAkKKa, COBMECTHOE BOCIIUTAHUE JIETeH U Ip. Y TBEPKAAIOCh, UTO HACTOAIINE
OpayHble OTHOIIEHUS MOT'YT CJIOXKHTHCS TOJILKO HA OCHOBE SKOHOMHUYECKON CBSI3H, «1107 OpauHble
OTHOLIEHHUS JIOJDKHA OBITh MOJBE/IeHa X03siicTBeHHas 0azax.% [1o onpenenenuto CyneGHOM KO-
aeru o rpaxaaHckum aenam BepxosHoro Cyna CCCP ot 10 nexa6pst 1939 ., orcyTcTBHE 3THX
JI0Ka3aTeNIbCTB BO B3aMMOOTHOILIEHUSX MEX/1y MYXUYHUHOMN U KEHIIUHON CBUAETENbCTBYET O HAJIH-
YUU MEXY HUIMU He OpauHbIX OTHOILEHHH, a CTy4aliHOW CBsI3U, KOTOpasi HE OXpaHsJIach 3aKOHOM
U HaJIMYue KOTOPOH He BIIEKIIO 3a c000I HUKAaKUX MPABOBBIX MOCIEICTBUM.

CornacHo pegakuui cT. cT. 7 1 8 K30bCO y3akoHEHHBIE COXKUTENN B OTIMYHUE OT CYIIPYTOB HE
UMEJH MpaBa HOCUTH 0OLIYI0 (paMuiInio, MPEeTEeH10BaTh Ha U3MEHEHHE I'PaXkIaHCTBA B YIPOLIECH-
HOM nopsake. OnHako cyeOHas MpakTHKa ypaBHsUIA UX C CYIIPyTaMu B HAaCJI€ACTBEHHBIX MIPaBax.
IleHCHOHHOE U CTPAaxOBOE 3aKOHOAATENBCTBO NMPU3HABAJIO 32 HE3aPETrMCTPUPOBAHHBIM CYNIPYTOM
IpaBO Ha MEHCHUIO U TOCOOUSL.

[IpuHsATHE NMOCTaHOBJIEHUS O 3aIlpelIeHUH aOOpTOB IMOKAa3ajlo, YTO B COBETCKOM CeMeH-
HOM IIpaBe Mpou3o01LIen rnepejaoM. JlaHHOe NOCTaHOBICHHE SIBUJIOCH IEPBBIM HOPMATUBHBIM aKTOM
CoBeTcKoro rocyaapcTaa, HalpaBJIEHHBIM Ha «YKPEIJICHHE CEMbI) BMECTO €€ «PACKPEIOLICHUSD.
[1epBbIii Iar B 3TOM HaNpaBIEHUH — HEKOTOPOE YCIOXKHEHNE OCTaHOBICHUEM OT 27 utoHs 1936 1.
HpOLETYPBl PACTOPKEHUs Opaka (151 perucTpaluy pa3Bojia CTaI HEOOXOAUMBIMH JIMYHOE MPH-
CYTCTBHE O0OMX Pa3BOISIIUXCS CYNPYroB M yIUIaTa MOUUIMHBI). OHAKO O BOCIPUSATHU 3aKOHO-
JlaTesieM HOBOT'O B3MUIsAa Ha Opak W ceMblo 0OJbllle, YeM CaMO MOCTAHOBJICHHE, CBUETEIbCTBO-
BaJIM MaTepHaJIbl IEPUOIUYECKON MeUaTH TeX JIET, OSBISBIINECS B CBA3U C €ro 0OCYKJICHUEM U
npuHsaTHeM. OTaenbHble MyOIUKalUy BUAHBIX IOPUCTOB-CIIELUAINCTOB MO CEMEHHOMY TpaBy B
CBSI3U C TIOCTAHOBJIEHHUEM O 3alpeleHH a0OpTOB MOAYEPKUBAIOT HEOOXOAUMOCTb PUHIIMITHAb-
HBIX U3MEHEHHH OpayHO-CeMEeWHOro 3aKOHOJaTeNbCTRA. 7

OxoHuaTenbHast OTMEHa (haKyIbTaTUBHOTO XapaKTepa perucTpanuu Opaka U OTMHpaHHE
(akTHueckoro Opaka cBsizaHa ¢ Yka3zoM ot 8 utons 1944 r.

C sTOrO BpEeMEHH TOJIBKO 3aperuCTPUPOBAaHHBIA Opak MOpoXaaji mpaBa M OOS3aHHOCTH
CYIIPYTOB, YCTaHOBJICHHbIE KOJIEKCAaMU O Opake U ceMbe COIO3HBIX pecnyOnuk. MiHTepec rocynap-
CTBa B perucrpauuu Opaka coctout B ToM, nucai [. M. CBep/uioB, 4yTO 3TO JaeT BO3MOXKHOCTh

63 Cyne6nas npaktuka PCOCP. 1927. Ne 19.

64 Tam sxe. 1929. Ne 20.

85 Tam xe. Ne 16.

66 Jucmyt o 6pake u cembe B JJome Corozos. C. 1505.

7 Nonsuckuit 1. J1. Vkas. cou.
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BO3/ICHCTBOBATh HAa OpayHbIE OTHOLICHHUS B TAKOM HAIPaBIEHUH, KOTOPOE «IIOJIE3HO U HEOOXOTMMO
M JUI O0IIeCTBa, M I OTAEILHOTO YeJIOBEKa. %8

[punsateiit B8 1969 r. Koneke o 6pake u cembe PCOCP nmonreepaun ocyuiecTBUBILIEECS
B 3aKOHONIATEIILCTBE MPHU3HAHNUE IOPUINYCCKON CHIIBI TOJBKO 32 3apETUCTPUPOBAHHBIM OpaKoM.
YcraHaBIMBAIOCH, YTO «IIpaBa U 00sS3aHHOCTH CYNPYTOB IMOPOXKAAET JIHUIIL OpaK, 3aKITFOYCHHBIH
B TOCYJJAPCTBEHHBIX OpraHax 3aliCy aKTOB TPAKIAHCKOTO COCTOSHHSI, MPEITHCHIBAIIOCH 3aKITIO-
yaTh Opak B opraHax 3arca.

B Hacrosiee BpeMs poriefypa 3aKkitoueHus Opaka Ha TEpPUTOPHH HAIEH CTPAaHbI PETYI-
pyercs CK PO.

o8 Cgepaiios I. M. bpak u cembs B coBeTckoM rocynaperse. M, 1946.
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3.2. llpaBoBas npupopa Gpaka

[Ipexxne yem onpeaenuTs MOHATHE U COAEPKAHUE KaTETOPUHU «3aKIJII0UeHHE Opakay, BbIsC-
HHUM, 4TO CJIEIyeT IOHUMATh O] «OpaKkom».

CK PO rak xe, kak u paHnee neiictBoBabimmnii Koneke o Opake u cembe PCOCP, He conep-
KUT orpenieneHust Opaka. [IonbITkK onpeaenuTh 3TOT HEMaJIOBaKHBIM MHCTUTYT CEMEWHOTO IpaBa
JIeJIaJIICh B TEOPUU CEMENHOTO IpaBa.

Tak, A. M. bensikoBa ompenenser Opak Kak IOpHIAYECKH O(GOPMIICHHBINA, CBOOOIHBIN H
JOOPOBOJIBHBIN COI03 MY)KUMHBI U JKEHIIMHBI, HAPaBJICHHbI HAa CO3JaHME CEMbH U MOPOXKIa-
IONIMIA JUIS HUX B3aWMHBIC JIMYHBIE M MMYIIECTBEHHbIC MpaBa W oOs3aHHOCTH.® [lo MHeHUIO
O. A. Xa30Boii, Opak — 3TO MOHOTaMHBIH JTOOPOBOJIBHBIA U PABHONPABHBIN COI03 MY>KUHHBI U
YKEHILMHBI, 3aKJIIOUEHHBIA C COOIIOCHUEM YCTAaHOBJIEHHOTO 3aKOHOM MOPSIIKA ¥ OPOXKAAFOIINN
MEXIy CyIpyraMy B3aMMHbIC JINYHBIC 1 UIMYIIIECTBEHHBIE NTpaBa 1 00s3aHHOCTH.”? A. M. Heuaea
ornpeneseT Opak Kak COr3 My KUMHBI U )KEHILIMHBI, BIEKYIUH 3a cO00M MpaBOBbIE MOCIEICTBHS,
(hopMy OTHOIIEHUI MEXTy JIMLIAMH PA3HOTO M0J1a ¥ CBOEOOPa3HbI CUMBOJI KaK I BCTYMAIOLIUX
B Opak, Tak W 11 rocyapcTsa.’!

B ropuanueckoii tutepatype JUIMTENIbHOE BPEMsI TAK)KE BBICKA3bIBAJIaCh TOUKA 3PEHHS O TOM,
YTO OpaK Kak COI03 MYXKUMHBI M )KEHIIMHBI, HAIIPABJICHHBIM Ha CO3/1aHUE CEMbH, B IPUHIIUIIE 10]1-
’KEeH UMEeTh IO)KM3HEHHBIN Xapakrep.’? [logoOHas mo3uIys 0CHOBBIBAJIACh Ha €CTECTBEHHOM ITPE/-
MOJI0’KEHUH, YTO OIHOM M3 OCHOBHBIX ILI€JIe CeMbU JOJIKHO SABIATHCS POXKACHUE U BOCIIUTaHUE
nereit. [IpuyeM Takoi MOAXO K OMpENEICHUIO Lesel 3aKkIoueHust Opaka U Co3aHus My>KUYMHOM
Y JKEHIIMHOM ceMbH OB XapaKTepeH He TOJIBKO JJIS1 COBETCKOTO CEMEWHOTO MpaBa, HO U HaXOIUJI
OTpa’KEeHHE B 3aKOHOJIATEIbCTBE HEKOTOPBIX 3apyOeXKHBIX CTPaH, COJIEpIKallleM HOPMBI O 3aKIIIO-
YeHUU Opaka «Ha BCIO XKH3Hb», XOTS U3-3a 3HAUUTEIHHON PaclpoOCTPaHEHHOCTH Pa3BOI0OB HOCUII
CKOpee MOpallbHO-3TUYECKH, YeM UMIIepaTUBHBIN Xapakrep.’

[Ipunsatue HoBoro CK P® B npuHLIMIIE HE U3MEHWIIO, /1a B CBOEH OCHOBE M HE MOIVIO U3MeE-
HUTHh TPAJAMLMOHHBIX B3MVISA0B Ha Opak Kak sIBIEHHE, €AMHOE B CBOEH COLMAJIBHOMN CYIIHOCTH
U mpaBoBOil (hopme. BmecTe ¢ TeM 3HaUMTENbHOE yCHJIEHHE IOTOBOPHBIX Hauan B CemeitHoM
KOZIEKCe, MOSIBJICHHE U COBEPILIEHCTBOBAHKE IPABOBOTO MHCTUTYTA OPayHOTO IOTOBOPA MO3BOIHIIO
M0-MHOMY MOJOMTH K MOHATHUIO Opaka.

Hanpumep, Antokonsckas M. B. «IpuxoauT K BBIBOLY, YTO» CONNIALIEHHE O 3aKIIOUYEHUU
Opaka 1o cBOe MpaBOBOI MPUPOJE HE OTIUYACTCS OT IPAXKAAHCKOTO JoroBopa. B Toif wactu, B
KaKOl OHO pEryaupyeTcsl IpaBOM M MOPOXKAAET IPAaBOBbIE MOCIEICTBUSA, OHO SBISETCS AOIOBO-
pom».’

% Bensixosa A. M, Bopoxetikua E. M. CoBerckoe cemeitHoe npaBo. M, 1974.
70 Heuaesa A. M, Xazosa O. A. Kommenrapuii k Cemelinomy konekcy P®. M: bek, 1996.
" Hevaena A. M. Bpax, cembst, 3akon. M, 1984.

2 Cwm., Hatipumep, benskosa A. M., Bopoxeiikun E. M. CoBerckoe cemeiinoe npaso. M, 1974 r.; HeuaeBa A. M. bpak, cemss,
3akoH. M, 1984.

& ITuenunuesa JI. M. Ykas. cou.

74 Anroxonbekas M. B. Cemeiitoe npaso. M: FOpucts, 1996.
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KoHel o3HakomuTtenbHoro doparmeHTa.

Tekct npenoctabien OO0 «JlutPecy.

[IpounTaiiTe 3Ty KHUTY UEIMKOM, KYIIMB IOJIHYIO JIeraabHy10 Bepcuto Ha JlutPec.

Bbe3omacHo omnarute KHUTY MO>KHO OaHKOBCKOM KapToit Visa, MasterCard, Maestro, co cueta
MoOMIBHOTO TenedoHa, ¢ IIaTexHoro TepMunana, B caione MTC unu CsasHol, uepe3 PayPal,
WebMoney, Annexc.densru, QIWI Komenek, 60HyCHbIMM KapTaMH WU APYTrUM ynoOHbIM Bam
CII0COOOM.
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