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AHHoOTauus

B yyebHom nocobunm «OTBeTbl Ha 3K3aMeHaUMOHHble BOMPOCHI MO apbuTpaxHomy
npoueccyansHomMy npaBy Poccuu» B kpaTkoMm UK OOCTYNHOW  OpME  U3NOXKEHbI
OTBETbl Ha 9K3aMeHaUWOHHble BOMPOChbI MO TemMam, NpeaycMOTpeHHbIM [ocyaapCTBEHHbIM
obpasoBaTenbHbIM CTaHAApTOM M y4ebHOM nporpammMon Mno AUCUUNIUHE «ApPOUTPaKHbIN
npouecc».

Mocobue no3sonuTt 6bICTPO NONY4MTL 6a30BbIE 3HAHUSA NO NPEAMETY, a TaKKe Ka4eCTBEHHO
NOArOTOBUTBLCS K 3a4ETY U 3K3aMEHY.

PekomeHayeTcsa cTygeHTam opuandeckmx By30B 1 oakynsTeToB.
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I"A. KopHMn4yyk
OTBeTbl HAa 3K3aMeHaLUOHHbIe
BOMPOCHLI NO apoOUTpaKHOMy
npoueccyanbHOMY npaBy

1. NMoHATHMe apOUTpaXxHbIX CyAOB U UX CUCTEMA

Konctutyuust PO 1993 r. macur, yto npaBocyaue B Poccuiickoit @eaepannn ocymiecTBis-
eTcs ToJbKo cyaoM. CyneOHasi BIaCTh OCYIIECTBIIACTCS MOCPEICTBOM KOHCTUTYIIMOHHOTO, TPaX-
JTAHCKOT0, aJIMUHUCTPATUBHOTO M YTOJIOBHOTO CYAONPOU3BOACTBA. J[eaTenbHOCTh apOUTpaskHbIX
CYZIOB TpeACTaBIsieT co0oi (hopMy OCYIIECTBICHHS CyAeOHOM BiIacTu B cepe IrpakIaHCKOTO U
aJIMMHHUCTPATUBHOTO CYIOMPOU3BOJICTBA, 4 CAMH apOUTpaXKHbIE CyAbl BXOAAT B CUCTEMY OPTaHOB
rpak1aHCKON IOPUCIUKIINH.

ApOUTpakHBIN Cyll — CAMOCTOSATENIbHBIA OpPraH rocyJapCTBEHHOW BIACTH, 3aHHUMAIOIIUN
oco0oe MecTo B cyaeOHOl cucteme. ITO eqUHCTBeHHBbIN B Poccuiickoit dexepanuu cyneOHbIN
opraH, UMEIOIINN MMPaBO PacCMaTPUBaTh U pa3periaTh B COOTBETCTBUU ¢ ApOUTPayKHBIM IIPOLIeC-
CyaJIbHBIM KOZIEKCOM P® OTHECEHHbIE 3aKOHOM K €ro BEJICHHIO SKOHOMHYECKHE CIIOPBI MEXAY
NPEANPUATUAMH, YUPEKICHUSIMHU, OPraHU3ALMIMY, SBISIOLUMUCA IOPUINYECKUMH JIMLAMH, U
rpaXkAaHaMHU, OCYIIECTBISIONUME MPEANPUHIUMATEIbCKYIO AeSTeNbHOCTh 0e3 00pa3oBaHus I0pH-
JUYECKOTO JIMLA U UMEIOIIUMHU CTAaTyC NPeapUHUMATEII.

ApOuTpakHbIii Cyl — OJHO U3 3BeHbEB cyAeOHOM BiacTu B Poccuiickoit @enepanun. B coot-
BeTCTBUU €O CT. 1 3akoHa o cyneOHoit cucreme PO ot 31.12.1996 1. Ne 1-OK3 cynebnas Bnacth
CaMOCTOSITENIbHA U IEUCTBYET HE3aBUCUMO OT 3aKOHOAATEIbHOM U UCIIOJHUTEIbHOM BIACTEH.

Apbutpaxusie cyasl B Poccuiickoii @enepaiiii 0CyecTBISIOT IPaBOCYAHe MPEXK]IE BCEro
B chepe nMpeAnpUHNUMATEIbCKON U HHOM SKOHOMHUYECKOH JIeATeIbHOCTH, HAIPUMEP JeATeIbHOCTH
10 YYaCTHUIO B aKIIMOHEPHBIX oOmiecTBax. Cropkl B 3TOM cpepe MOryT BO3HUKATH:

a) KaK MEXIy WHAMBHUIYaAIbHBIMH MPEANPUHUMATEISIMH, TaK U MKy HUMU U IOpUANYE-
ckuMu unaMu. [Ipruem 3To MoryT OBITh Kak KoMMepUecKkue opranuzanuu (Hanpumep, AO, O00),
TaK ¥ HeKoMMepueckue ((hOoHbI, COFO3bI, aCCOIMALINH H JIP.);

0) mexny Poccuiickoii @enepaliueil u ee cyObeKTaMu, paBHO KaK U MEKIY MOCIECTHIMH;

B) Mex 1y rocynapcTBoM (T. e. Poccuiickoit @enepanueii, a Takxke U ee cyObeKTaMu ), ¢ OTHON
CTOPOHBI, U UHAUBHUIYAIbHBIMH MPEANPUHUMATEISIMU U (WIIN) IOPUIAYECKUAM JIMUIIOM — C IPYTOH.

K 3xoHOMHYECKMM OTHOCSITCSI CLIOPBI:

— 0 pa3HOIVIacHsX MO JOTOBOpaM, Mepenada KOTOPBIX Ha pa3penieHne apOuTPasKHOTO Cynaa
COTIaCOBaHA CTOPOHAMU JIMOO MPETYCMOTPEHA 3aKOHOM;

— 00 U3MEHEHHUH YCIOBUH WA O PACTOPKEHUU I0TOBOPOB;

— 0 HEHUCIIOJHEHUHN WIIH HEHaJIEKAIEM UCIOJIHEHNH 003aTeIbCTB;

— 0 MPU3HAHUU TPaBa COOCTBEHHOCTH;

— 00 uctpeboBaHUU COOCTBEHHHMKOM WM WHBIM 3aKOHHBIM BIAJENblIeM HMYIIECTBA M3
Yy>KOT0 HE3aKOHHOTO BJIAJICHNUS;

— O HapyLIEHUU MpaB COOCTBEHHHKA WM WHOTO 3aKOHHOTO BIAJENblia, HE CBA3AHHOM C
JINIIICHUEM BIIaJCHUS;

— 0 BO3MENICHUH YOBITKOB;
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— 00 ocrapuBaHMM HOPMAaTHBHBIX MPABOBBIX AaKTOB, 3aTParuBaIOIIMX MpaBa U 3aKOHHbBIE
MHTEPECH! 3asBUTENS B chepe MpeANnPHHUMATEIBCKON W MHOM SKOHOMHYECKOW JEATEIbHOCTH,
ecnu ¢enepaabHbBIM 3aKOHOM HX PAaCCMOTPEHHE OTHECEHO K KOMIIETEHIIMH apOUTPaXHOTO Cy/a;

— 00 ocnapuBaHWU HEHOPMAaTHBHBIX NPABOBBIX aKTOB OPraHOB IOCYAapCTBEHHOW BIACTU
Poccuiickoit @enepanny, opraHoB rocyJlapcTBEHHOH Biactu cyObekToB Poccuiickoit ®enepa-
LIUH1, OPraHOB MECTHOTO CaMOYIIPABIIEHUS, peLIEHUH U eHcTBU (0e31eiCTBHS ) TOCyJapCTBEHHBIX
OpraHoOB, OPraHOB MECTHOI'O CAMOYIIPABJIEHUS, UHBIX OPTaHOB U JOJKHOCTHBIX JIUII, 3aTParuBaro-
KX TpaBa U 3aKOHHBIC HHTEPECHI 3asBUTENS B chepe mpearpruHIMAaTeIbCKOW U HHOW YKOHOMH-
YECKOM JeSITCIIHFHOCTH,

— 00 aIMUHUCTPATUBHBIX IPABOHAPYIICHUSX, €CIIHM (elepaIbHbIM 3aKOHOM HX paccMOTpe-
HUE OTHECEHO K KOMIIETEHIIUU apOUTPaXKHOTO CY/a;

— O B3bICKaHMM C OpPraHu3alui U Ipa)<AaH, OCYLIECTBISIIOIINX TPEIIPUHUMATENbCKYIO U
MHYI0 9KOHOMUYECKYIO JESTEIbHOCTh, 00sI3aTENbHBIX IIaTeXeH, CaHKIMM, eciu (eaepaibHbIM
3aKOHOM HE MPEAYCMOTPEH UHON MOPSAAOK UX B3bICKaHMUS;

— 0 3aIUTE YECTH, IOCTOMHCTBA U JIEJIOBOM penyTaluu;

— O MPU3HAHUU HE MOAJIEKALUM UCIIOJIHEHUIO UCIIOJIHUTEIBHOTO UJIM UHOTO JOKYMEHTA, IO
KOTOPOMY B3bICKaHHE TIPOU3BOAUTCS B O€CCIIOPHOM (0€3aKIETITHOM) MOPSIKE;

— 00 00)kaJOBaHUM OTKa3a B TOCYIAPCTBEHHOH pPErucTpamnu 00 YKIOHEHHs OT Tocyaap-
CTBEHHOMW PETUCTpalM B yCTaHOBIICHHBIN CPOK OpraHU3alliy WIK FPpayKAaHUHA, KOT/1a TaKasl peru-
CTpalLys MPeLyCMOTPEHA 3aKOHOM;

— 0 BO3Bpare u3 OIOKeTa ICHEKHBIX CPENICTB, CIIUCAHHBIX OPTaHaMH, OCYIIECTBISIOIIUMHI
KOHTpPOJIbHBIE (YHKIHH, B OeccriopHOM (Oe3aKIenTHOM) MOpsIIKE ¢ HapylIeHHeM TpeOoBaHHN
3aKOHA WJIK HHOTO HOPMATUBHOTO MPaBOBOTO akTa. K unciy HHBIX Jei1, KOTOpbIe pacCMaTpUBAIOTCS
apOUTpaKHBIMU CyAaMH, OTHOCSATCS, B YaCTHOCTH, JIeJIa:

— 00 ycraHoBIeHNH ()aKTOB, UMEIOIIUX IOPHINIECKOE 3HAUCHHE;

— 0 HECOCTOATENbHOCTU (OaHKPOTCTBE) Tpak/1aH, MHANBUAYAIbHBIX IPEANpUHUMATENEH U
OpraHM3alnil;

— O IPUMEHEHUU K UH/IMBUYaJIbHBIM IPEANPUHUMATENSAM U IOPUINYECKUM JINLAM HaJIOTO-
BBIX CaHKITHH;

— JIpyrue fena, BO3HUKAIOLIUE U3 aJIMUHUCTPATUBHBIX U UHBIX ITyOIMYHBIX [IPaBOOTHOLIE-
HU, ecin (heaepaibHBIM 3aKOHOM WX PAaCCMOTPEHHE OTHECEHO K KOMITETCHIIMH apOMTPaskHOTO
cyna.

ApOuUTpaXHbIH Cy/l UMEET HE TOJIBKO CBOIO, OTIIMYHYIO OT IPYTUX CY[OB, CHCTEMY, HO U CBOIO
npoIeccyaabHyIo (HOpMy IesITeTbHOCTH. APOUTPaXHBIN Cy/ OCYIIECTBISET MPABOCYAHNE MIPEXK/IC
BCETO B COOTBETCTBHHU C ApOUTPaKHBIM IpOIecCyabHbIM KoziekcoM PO (mocnennnii ATIK BBenen
B neiicteue ¢ 01.09.2002 r.). K uncny npyrux deaepaibHBIX 3aKOHOB B IIEPBYIO O4EPEIb OTHOCUTCS
Koncturyuust PO, koTopoit yCTaHOBJIEHO, YTO KaXXIOMY TapaHTUPYETCs Cy/ieOHas 3aluTa CBOMX
npaB U cBo0OJ (CT. 46); HUKTO HE MOXET OBbITh JIMIIEH IIPaBa HA PaCCMOTPEHHE €ro Jieja B TOM
Cy/ie U TeM CyIbeH, K MOJICYTHOCTH KOTOPBIX OHO OTHECEHO 3aKOHOM (CT. 47).

®enepalibHBIMU 3aKOHAMHM, PETYIUPYIOIMMU HEKOTOPHIE BOIPOCHI JESATENIbHOCTH apOuT-
PaXXHBIX CYZIOB, ABJISAIOTCA: 3aKOH 00 apouTpaxHbIX cynax B PO ot 28.04.1995 . Ne 1-®K3; 3akon
o cyneoHoit cucreme P® ot 31.12.1996 1. Ne 1-®OK3; Hanoroseiit kogexe PO; 3akon 006 ucnonHu-
TesbHOM Tpon3BozcTBe OT 21.07.1997 1. Ne 119-®3; 3akoH 00 apOUTpaKHBIX 3aceaaTessax apouT-
paxHbIX cynoB cyobekToB PO ot 30.05.2001 1. Ne 70-D3.

AIIK 2002 r. moaTBepawyi HEOOXOAMMOCTh HAIMYHUS YEThIpEX CyHACOHBIX HHCTAHIUN B
cucteme apoutpaxHsix cynoB Poccun. Kaxxnas u3 Hux, He mogMeHss APYT ApyTra, BHITOIHSAET IpU-
CYIIYIO TOJBKO el (DyHKITHIO.



I A. KopHun4yk. «OTBeTbl Ha 9K3aMeHaLNOHHbIE BOMPOCHI MO apbuTtpaxHOMY npoueccyanbHOMY npasy»

[lepBast mHCTAHIIMS pacCMaTPUBAET BCE eI, OTHECEHHBIE K BEICHHUIO apOUTPAXKHBIX CY/IOB,
1o cymectBy. IMmeHHO B Hell popMupyercs Ae10, KOTOpoe 3aBepIIaeTCs IPUHATHEM 3aKOHHOTO U
000CHOBAHHOTO pelIeHUs, Oa3UPYIOLIET0Cs Ha UMEIOLUXCS B J€Jie J0Ka3aTelbCTBAX.

Bropas uncTanuus — anemsinuoHHas. Ee ocHOBHOE IpeHa3HaueHne COCTOUT B YCTpaHe-
HUH OIIMOOK ¥ HEAOCTATKOB, JOMYIIIEHHBIX CYJIOM IIEPBOW MHCTAHIINH, ITyTEM IPOBEPKU 000CHO-
BAaHHOCTH U 3aKOHHOCTH €T0 PEIICHHUS.

OyHKIUS TPEeThel — KAacCAlMOHHOW — WHCTAHIMH, KOTOPYIO BBIMOJHSIOT (eaepaibHble
apOUTpa’KHbIE CY/IbI IECATU OKPYTOB, COCTOUT B IIPOBEPKE 3aKOHHOCTH 00kKaJIOBaHHBIX CyAEOHBIX
aKTOB U B YCTPAaHEHUM HapyLIEHUH 3aKOHA, JOMYIIEHHBIX HU)KECTOSIIMMU cynamu. Paccmorpe-
HHUEM JIeJla B KACCAIIHOHHOM TOpsAIKe (PAaKTUIECKH 3aKaHYMBAETCS TIPABOCYAHE IO ACTTY.

UYerBepras cynaeOHas uHcranuus — Boicmit ApOutpaxkubiii Cyn Poccuiickoit @enepanyu.
OHa BBITIOJIHAET 0COOYI0, UCKITIOUUTEIBHYIO POJIb. 3a1aua Briciero Apourpaxkuoro Cyna COCTOUT
B 00€CIeueHNH eAUHO00pa3tsl B TOJIKOBaHUHU U IPUMEHEHUN BCEMU apOUTpaXxHbIMU cyiaMu Poc-
CHH HOpM TipaBa. EMUHCTBO CyeOHOI MPaKTUKHU, OCHOBAaHHOE Ha 3aKOHE, OyJeT criocoOCTBOBAaTh
MOBBIIIEHUIO 3()(HEKTUBHOCTH MPABOCYAHS, CTAOMIEHOCTA YKOHOMHYECKUX PETICHHA.

ApOutpaksble Cyabl ABISAIOTCA (eepabHBIMU CyIaMU U BXOJAT B cyeOHyt0 cuctemy Poc-
cuiickoii denepannu.

Cucremy apouTpakubIx cynoB B Poccuiickoit denepanny cocTaBIsioT:

— Beicuuit Apoutpaxusiii Cyn Poccuiickoit @enepanuy;

— (enepanbHble apOUTpPaKHBIE CYIbl OKPYTOB (apOUTPAKHBIE KACCAIIMOHHBIE CY/Ib);

— apOuTpakHbIe aNeJUISILIMOHHBIE CY/bI (66edensl ¢ utons 2003 2. DK3 om 04.07.2003 2. Ne 4-
DK3);

— apOuTpa)kHbIE Cy/bl IEPBOM MHCTAHIMH B peciyOInKax, Kpasx, 00JaacTsx, ropoaax deze-
paNbHOTO 3HAYEHUS, aBTOHOMHOM 001acTH, aBTOHOMHBIX OKpYyTax (Jajnee — apOUTpa)KHbIE CYJIbI
cyobekroB Poccuiickoit denepanun).
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2. 3a4a4n " OCHOBHbIE NONMHOMOYMUSA
apobuTtpaxHbix cyaoB B Poccumn

3amaun apOUTPaKHOTO CyAOMPOU3BOACTBA YKa3aHbI B CT. 2 ApOUTPaKHOTO MPOLECCyalb-
HorO Koniekca P®. Bce oHM B3aMMOCBSI3aHBI MEXTY COOOM. 3a1aun CyJONIPOU3BOJCTBA BBIMOIHS-
IOTCSL TPU PACCMOTPEHHUH U pa3pellieHny apOUTPaKHBIM CYJIOM B MOPSIIKE, YCTAHOBICHHOM 3aKO-
HOM, OTHECEHHBIX K €ro BEICHUIO CIIOPOB.

OcHoBHasl 3a/1aua CyJOTIPOU3BOJICTBA B apOUTPAKHOM Cy[e — 3allliTa HAPYIIECHHBIX WU
OCTapyBaeMBbIX MpaB (HapUMep, MpaBa COOCTBEHHOCTH, UHBIX BEIIHBIX MPaB, UMYIIECTBEHHBIX
MPaB, UCKIIIOYUTEIBHBIX IPAB HA 00bEKTHI HHTEIUIEKTYaIbHOM COOCTBEHHOCTH) U MHTEPECOB CYyOb-
€KTOB MPEINPUHUMATENLCKOM U MHOM YKOHOMUYECKOU NesaTenbHoCTU. [Ipu 3ToM 3amuTe mojyie-
KaT TOJILKO 3aKOHHBIE HHTEPECHL. DTa 3a/1a4a KOHKPETU3UPYETCS MPUMEHUTENBHO K KAKIAOMY eIy
U peajn3yercs BO BCEX CTAIUAX Mpollecca, HO ITIaBHBIM 00pa3oM B PElIEHUH apOUTPaKHOTO Cyaa
nepBoi MHCTaHIMU. IMEHHO B pelIeHUH MOTYYaloT 3alllUTy HapyIllIeHHbIE IPaBa CTOPOH, TPETHHUX
JIMII C CAMOCTOSTEIbHBIMU TPEOOBAHUSMU Ha MpeAMET criopa. [Ipu moaHOM yI0BIETBOPEHUH HUCKa
pelieHrneM apOuTPasKHOTO Cy/ia 3alUTy MOTy4aroT paBa UCTIA, HApyIIEHHbIE UITH OCTIapUBacMbIe
oTrBeTunKoM. [Ipu oTKaze B UCKe — MpaBa OTBETUMKA OT HEOCHOBATENbHBIX TpeOoBaHUil ucTIa. B
Clly4ae 4acTUYHOTO Y/IOBJIETBOPEHUS UCKA B OJHOM YacTH 3alUINAIOTCA MpaBa UCTIA, B APYron
— MpaBa OTBETYHKA.

CaMOCTOSATEIbHBIM MIPEIMETOM 3aIIUTHI B apOUTPAKHOM CY/IE SIBISIFOTCSI HE TOJBKO MpaBa,
HO ¥ 3aKOHHBIE MHTEpeChl. B 4acTHOCTH, OXpaHSIEeMbIE 3aKOHOM MHTEPECHI MOAJIEKAT 3aIIUTE 110
JenaM 00 yCTaHOBJICHUH (PAKTOB, MMEIOIIUX IOpUAUYecKoe 3HaYeHue. [1o JaHHBIM nenam cyn
HE pa3pelaeT CIopkl 0 MpaBe rPpa)AaHCKOM, HE IPUMEHSET, KaK MPaBUiIo, HOPMbI MaTepUaTbHOTO
npaBa, a JIMIIb MOATBEPKIAET ONpeIelICHHbIE (PaKThl, UMEIOIINE IOPUINUECKOE 3HAYCHHE.

3agauamMu cy1onpou3BOACTBA B ApOUTPAKHBIX CydaX TAKKeE SIBISIOTCS:

1) 3ammra (B chepe mpeanprUHUMATENbCKON U UHOW SKOHOMHYECKOU JesITeIbHOCTH) MPaB
U 3aKOHHBIX UHTepecoB Poccuiickoit Menepaiym, ee CyObeKTOB, MyHULIUTIATBHBIX 00Pa30BaHUT,
rOCyAapCTBEHHBIX OPraHOB, OPTaHOB MECTHOTO CAMOYIIPABIICHUS, UHBIX OPTaHOB U TOMIKHOCTHBIX
aui. K «uHBIM» OTHOCATCS, Hanpumep, opranbl [lencuonnoro gouna PO, donpa counansHOro
cTpaxoBaHusi PO, pa3nuyHbIX HENIPaBUTEIbCTBEHHBIX OPTaHU3AIHMA, PETUTHO3HBIX U 00IIECTBEH-
HBIX OpPTaHU3alNNi, KOMMEPYECKUX U HEKOMMEPUECKHX OpraHHu3aIlHii.

[Ipu permennn qaHHOM 3a7a4U apOUTPaXKHBIE CY/IbI pACCMATPUBAIOT JIeTa:

— BO3HHUKAIOIUIUE U3 a[IMUHUCTPATUBHBIX U UHBIX MyOIHMYHBIX IPABOOTHOIICHUH;

— 00 ycraHoBIeHUHU (AKTOB, UMEIOIIUX IOPUINUECKOE 3HAUCHUE;

— 0 3aKOHHOCTH CO3/1aHusl, peOpraHU3aIuH, TUKBUIAIIUN IOPUINIECKUX JUIL;

— BO3HHUKAIOIINE B CBSI3U C UCIIOIHEHUEM O0sI3aHHOCTEH MO yIUIaTe HaJlOTOB U COOPOB;

—UT I,

2) obecrieueHre AOCTYNHOCTH MPaBocyaus B cepe mpeanpuHUMaTebCKOM U MHON KO-
HOMUYECKOU AesITenbHOCTH. JIF0OoMy MpenprHHUMATENIO MPEA0CTaBIeHa BOBMOKHOCTD B Cye0-
HOM TIOPSIIKE OTCTauBaTh CBOM MpaBa M MHTepechl. JloCTyMHOCTh MPaBOCYIUs TOCTUTAETCS TEM,
4TO B KaXJ0M cyObekTe Denepanuu CymeCTBYIOT apOUTPaKHBIE CYJIbI; IMEETCSI BO3MOXKHOCTh
o0xanoBarh cyfeOHbIe pelIeHH sl B alleJUISIIMOHHOM, KacCallMOHHOM, HAI30PHOM MOPSIIKE; TIACHO-
CTBIO, YCTHOCTBIO, COCTSI3aTeNIbHOCTHIO, HEMOCPEACTBEHHOCTHIO CYONIPOU3BOJICTBA B apOUTpak-
HOM CYJI€; a TaK)X€ HEBBICOKHM Pa3MepOM roCcyJapCTBEHHOM MOILIUHBI U JIbTOTAMU 110 €€ YIUIaTe;

3) cnpaBeauBoe U MyOaIU4HOe cyneOHoe pazOuparenbcTBo. CynabH HE 3aBUCAT OT APY-
TUX OpraHoB rocygapctBa. OHM OeCPUCTPACTHBI U MOAYUHSIOTCS JUIIb 3aKOHY. VX nesrenb-
HOCTb IIUPOKO ocBemiaercss B CMU. Bo3M0oXHOCTh MHOTOKPATHOTO 00KaIoBaHUS CYICOHBIX aKTOB

7



I A. KopHun4yk. «OTBeTbl Ha 9K3aMeHaLNOHHbIE BOMPOCHI MO apbuTtpaxHOMY npoueccyanbHOMY npasy»

MUHUMH3UPYET CIydau HECIPABEJIMBBIX, HEOOBEKTUBHBIX PELLIEHUH, CHOCOOCTBYET yCTPAHEHUIO
CYIEHCKIX ONIMOOK W MHBIX HEIOCTATKOB;

4) yKkpelieHHe 3aKOHHOCTH U NPEAYNPEXKACHUE IPaBOHAPYIIEHUN B cdepe MpeanpuHu-
MaTeJbCKOW U MHOM KOHOMUYECKOU AESITEIbHOCTH. ApOUTPaKHBIM Cyd B Ka)KIOM KOHKPETHOM
cllydae, IOMOrasi peajiu3aluy NpaB U JOOMBAasCh BBINOJIHEHUS 00s3aHHOCTEH, BHITEKAIOIINUX U3
IIPaBOOTHOIIECHHUS, COJEHCTBYET YKpEIUIeHU0 3aKkoHHOCTH B Poccuiickoit @enepanuu. ConelictBre
YKPEIJIEHUIO 3aKOHHOCTH U MPEAYNPEKICHHUIO TPaBOHAPYLIEHUI B apOUTPaKHOM CyIAOIPOU3BO/-
CTBE OCYILECTBISETCS U IyTEM OTHECEHUS Cy/IeOHBIX PAacXOA0B Ha JIUL], 3JI0yHOTPEOISIOIINX CBO-
MMHU NPOIeCCyalbHbBIMU MPaBaMU.

3aKOHHOCTb TIPU PACCMOTPEHUHU JCNT apOUTPAKHBIM CYAOM OOECIIEUMBACTCS COONIOICHUEM
CYZIbSIMU TIPaBUJI CYJOIPOU3BOJICTBA, YCTAHOBJIEHHBIX HE TONbKO B HOpMax AIIK, Ho u B nocra-
HoBneHusX [Inenyma BAC P®, B pa3bsacHeHUsX, coaepKaluxcs B 0030pax, HHPOPMAIIMOHHBIX
nuceMmax [pesnanyma BAC PO;

5) popMupoBaHHE YBOKUTEIHHOTO OTHOIIECHHS K 3aKOHY H CYIly. DTOMY CIIOCOOCTBYET BECh
IPOLIECC CYA0NPOU3BO/CTBA, 00ECIIeUeHNE PAaBHONPABUS CTOPOH U APYTUX JIML, yYaCTBYIOIIUX B
Jiesie, HEYKJIOHHOE ClieZloBaHuE OyKBE U 1yXy 3aKOHa;

6) coneiicTBHE CTAHOBIICHUIO JIEJIOBBIX U MAPTHEPCKUX OTHOILIEHUH, popMHpOBaHHE OObI-
YyaeB JIeJI0BOM 3THUKU. ApOUTpaxHbIN cyl (popMHUpYET y MpeArnpuHUMATENEH MpeICTaBIeHUE O
JIOJDKHOM TIOBENIEHUH, 00 YBaKEHHH K MHTEpECcaM IapTHEPOB, O JOIMYCTUMBIX U HEIOMYCTUMBIX
JEHCTBUSX B JICJIOBBIX OTHOILIEHUSX U T. I.

ApOutpaxksble Cyabl ABISAIOTCA (eiepabHBIMU CyIaMU U BXOJAT B cyneOHyt0 cuctemy Poc-
cuiickoii denepannu.

Cucremy apouTpaknbix cynoB B Poccuiickoit deneparuu coctapisior: — Beiciuit Apout-
paxusbiii Cyn Poccuiickoit @enepanuu (nanee — BAC PD);

— (enepanbHble apOUTpPaXKHBIE CYIbl OKPYTOB (apOUTPaKHBIE KaCCAIIMOHHBIE CY/IbI);

— apOUTpaKHBIE ANEIUISIIHOHHBIE CYIbI;

— apOuTpaXKHBIE CyIbI IEPBOM HHCTAHIIMK B peCIyONMKax, Kpasx, 00acTix, roponax ¢eue-
panbHOTO 3HAUEHUS, ABTOHOMHOM 001acTH, aBTOHOMHBIX OKpYyTrax (Jajnee — apOUTpa)KHbIE CYJIbl
cyobekToB Poccuiickoit @enepanun).

BAC PO siBrisieTcst BRICIINM CyeOHBIM OPTaHOM IO pa3perIeHHI0 SKOHOMUYECKHUX CIIOPOB H
MHBIX JI€JI, pACCMaTPUBAEMbIX apOUTPaXHBIMU CYIaMU, KPOME TOTO, OH OCYIIECTBIISAET Cy1eOHBIN
Ha/A30p 32 UX JEATENIbHOCTBIO U 1a€T Pa3bsCHEHUS IO BOIPOCaM Cy1eOHON MPAKTUKH.

Tak, BAC P®:

— paccMaTpuBaeT B Ka4eCTBE Cy/ia EPBOM MHCTAHIUH Jiea 00 ocriapuBaHUU HOPMATUBHBIX
akToB [Ipe3unenra PO, henepanbHBIX OpraHOB UCTIOHUTENFHON BIACTH B cpepe nmpeanpuHuMa-
TEIHCKOM M MHOM SYKOHOMUYECKOU JeSITCIIFHOCTH,

— paccMarpuBaeT B IEPBOM MHCTAHIUU JIeJla O MPU3HAHUH HEIEeHCTBUTEIbHBIMU HEHOpMa-
TuBHBIX akTOB [Ipesmaenta PO u [ocymapcrBennoit Jymbr @enepansuoro Codbpanus PO, I1pa-
BUTENNbCTBA P®D, HE COOTBETCTBYIOLIUX 3aKOHY M 3aTparuBaroOIIMX IpaBa U 3aKOHHbBIE HHTEPECHI
OpraHu3ali U TPAK/IAH;

— paccMaTpUBaeT B KaUECTBE Cy/a MEPBOM MHCTAHIMH B cepe MpeITpUuHUMATEIbCKON J1es-
TEJILHOCTH KOHOMHYECKHUE CIOpBI Mexay Poccuiickoit @enepanueii u cyobekramu PO, mexay
cyobektamu P®D;

— paccMaTpuBaeT JieNa B HOPSAAKE HaJ30pa 0 IPOTECTaM Ha BCTYIMBILIUE B 3aKOHHYIO CUITY
cyneOHbIe aKkThl apOuTpakHbIX cynoB B Poccuiickoit denepanuu;

— [epecMaTpUBaET 110 BHOBb OTKPBIBIIMMCS 00CTOATENbCTBAM IPUHSTHIE UM U BCTYNHBILNE
B 3aKOHHYIO CUJTy CyJI€OHBIC aKThI;

— obpammaercs B Koncturynuonsnsiii Cyn PO ¢ 3anpocoM o mpoBepke KOHCTUTYLIHOHHOCTHU
yKa3zaHHBIX B 4. 2 cT. 125 Konctutyuun PO 3akoHOB, HHBIX HOPMAaTUBHBIX aKTOB U JOTOBOPOB;
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oOpataercs B Koncruryunonnsiii Cyn PO ¢ 3anpocoM 0 npoBepKe KOHCTUTYLIHOHHOCTH 3aKOHA,
IPUMEHEHHOTO WJIH MOJIEKAIIET0 IPUMEHEHUIO B JIENIe, PACCMaTPUBAEMOM UM B JIFOO0M UHCTaH-
i,

— u3y4aeT u 0000mIIaeT NpakTUKy NMPUMEHEHHUS] apOUTPaKHBIMU CY/IaMH 3aKOHOB M MHBIX
HOpPMAaTHBHBIX MIPABOBBIX AKTOB, PETYIUPYIOLUIMX OTHOILEHUS B cepe MpeaIpUHUMATEIbCKON 1
MHOW SKOHOMHMYECKOM JIeATEIbHOCTH, 1aeT pa3bsCHEHUS 10 BOIPOCaM Cy/1eOHON IPAKTUKH;

— pa3pabaTbIBaeT MPEUIOKEHHS 110 COBEPIICHCTBOBAHUIO 3aKOHOB W MHBIX HOPMAaTHBHBIX
IIPABOBBIX aKTOB, PETYJIUPYIOLIUX OTHOLIEHUS B cepe MPEeANPUHUMATENBCKON 1 HHONH SIKOHOMHU-
YECKOM JeSITCIIHFHOCTH,

— BEZIET CyAeOHYIO CTaTHCTUKY M OpraHu3yeT paboTy 10 ee BEJCHHIO B apOUTPaXKHBIX CyAax;

— CO3/a€eT YCIOBUS AJis CyAeOHOM AesITeNbHOCTH apOUTPAKHBIX CY[OB, B TOM YHCIE MO UX
KaJpOBOMY, OpraHU3allMOHHOMY, MaT€pHaIbHO-TEXHUUECKOMY U MHBIM BUJAaM 00€CIIEUEeHHUS;

— B NpEJeNnax CBOCH KOMIIETEHIMU PEIIAaeT BONIPOCHI, BBITEKAIOIINE U3 MEKIyHAPOIHBIX
norosopos Poccutickon ®enepanuu;

BAC P® npunaanexuT npaBo 3aKOHOATENIbHON MHULMATUBBI M0 BOIIPOCAM €r0 BEICHUS.
1o Bonpocam BHYTpeHHEH NesITeTbHOCTH apOUTpaKHBIX cynoB B Poccuiickoit denepannu u B3a-
uMooTHomeHnH Mexxay HUMU BAC P® npuHHMaeT pernaMenT, 00s3aTeNbHbIN sl apOUTpaKHBIX
cynoB B Poccuiickoii @enepanuu.

BAC PO peiicTByeT B cocTaBe:

— [Mnenyma BAC PO;

— IIpesnnunyma BAC P®;

— cyneOHOM KOJJIErny Mo pacCMOTPEHUIO CIIOPOB, BOSHUKAIOIINX U3 TPAXKIaHCKUX U MHBIX
IIPaBOOTHOLIECHU;

— cyneOHOM KOJJIErny MO PacCMOTPEHHUIO CIOPOB, BO3HHUKAIOIIMX W3 aJIMUHUCTPATUBHBIX
IIPaBOOTHOILICHU.

[Inenym BAC PO pemraer BakHel11I1E BOIPOCHI JEATENBHOCTH apOUTPaKHbIX Cyl0B B Poc-
cuiickoit denepanuu u nelcteyer B coctase [Ipencenarenss BAC PO, zamectureneit [Ipencena-
tenst u cyaeit BAC PO. [1o BompocaM cBOero BeIeHUs! OH IPUHUMAET ITOCTAaHOBJICHUS, 00s3aTeIhb-
Hbl€ 11 apOuTpakHbIX cynoB B Poccuiickoit denepanuu.

[pesnauym BAC P® neiictyer B cocrase Ilpencenarenst BAC P®, 3amectureneii [Ipen-
cenarenss BAC P® u npencenareneii cynedbusix coctaBoB BAC P®. On paccmarpuBaer: aena
B TOpPSAKE HAJ30pa MO MPOTECTaM Ha BCTYNUBLIME B 3aKOHHYIO CUILy CyJA€OHBIE aKThl apOUT-
paxHbIX cynoB B Poccuiickoit deneparuu; oTaenbHbIe BOMPOCH cyaeOHoM mpakTuku. CyneOHbie
KOJUIETUU PAacCMaTPHUBAIOT JeJla B NIEPBOM MHCTAHIIMHU, U3YYar0T U 0000MIal0T CyneOHyI0 Mpak-
THKY, pa3padaThIBaIOT IPOTrPaMMBbI COBEPIICHCTBOBAHHS 3aKOHOB M MHBIX HOPMATHUBHBIX TIPABOBBIX
aKTOB, AaHAJM3UPYIOT CyAeOHYI0 cTaTHCTUKY. DenepanbHble apOUTPaKHBIE CYIbl OKPYTOB — CY/IbI
10 TIPOBEPKE B KACCAI[MOHHOW MHCTAHIIUHM 3aKOHHOCTH PEIICHUH apOMTPaKHBIX CYJOB CyObeK-
ToB Poccuiickoit @enepanuu, NPUHIATHIX UMH B IEPBOM U aleJUIILIMOHHON MHCTaHIUAX. B HacTo-
stee BpeMsi AercTByroT denepanbHbie apOUTpaskHbIE CyAbl CIEAYIOMMX OKpyroB: Bosro-Bsar-
ckoro, Bocrouno-Cubupckoro, JansHeBoctounoro, 3anagno-Cudupckoro, MockoBcKoro,
IHoBosxckoro, Cesepo-3anannoro, Cesepo-KaBkasckoro, Ypajiabckoro, LlenTtpaiabHoro.

B ®enepanbHbIX apOUTpa)xKHBIX CylaX OKPYTOB CO3MAIOTCS Cy/eOHBIE KOJUIETHH, KOTOpPbIE
IPOBEPSIOT B KACCALIMOHHON MHCTAHIIMU 3aKOHHOCTh CYyJICOHBIX aKTOB, BCTYIIUMBIIUX B 3aKOHHYIO
CHUITY, 110 JiejaM, PAaCCMOTPEHHBIM apOUTpaKHBIMU cyfnamu cyOonekToB Poccuiickoit denepariu B
NepBOI U aNeJUIIIMOHHON HHCTaHIMAX, U3YyYalOT M 0000IIAI0T CyaeOHYI0 TPAKTUKY, pa3padarsi-
BAIOT IPEUIOKEHUS M0 COBEPILIEHCTBOBAHUIO 3aKOHOB M MHBIX HOPMATHUBHBIX MPABOBBIX AKTOB,
AHAIU3UPYIOT CY/IEOHYIO CTATUCTHKY, & TAK)KE OCYLIECTBIISIFOT MHbIE TOJTHOMOUUS, TPETyCMOTPEH-
HbIE PENIAMEHTOM apOUTPaXKHOTO Cy/a.
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ApOuTpaxHble aneJISUOHHBIE CY/bI SBISIOTCA CyJaMH IO MPOBEPKE B aNeUIALUOHHON
WHCTaHIIUK 3aKOHHOCTH M 000CHOBAHHOCTHU CY/ICOHBIX aKTOB apOUTPaKHBIX CYI0B CyObeKTOB Poc-
curickoil denepanuu, IPUHATHIX UMU B IIEPBOM MHCTaHIUU.

B Poccuiickoit @eneparun ¢ uroinst 2003 . B 1ecATH BBIIIEHa3BaHHBIX CyJ€OHBIX OKpyTax
JIOJDKHBI IEHCTBOBATH JBa/LIAaTh apOUTPaXKHBIX aleUISLIMOHHBIX CYJ0B.

ApOuTpaxHbIi aneuIALUOHHBIN Cy/l AEMCTBYET B COCTABE:

— Ipe3uanyMa apoOUTPaKHOT0 aneuILIMOHHOTO CY/1a;

— cyneOHOM KOJIErny Mo pacCMOTPEHUIO CIIOPOB, BOSHUKAIOIINX U3 TPAXKIaHCKUX U MHBIX
IIPaBOOTHOLIECHU;

— cyneOHOM KOJJIErny Mo pacCMOTPEHHUIO CIOPOB, BO3HHUKAIOIIMX W3 aJIMUHUCTPATUBHBIX
IIPAaBOOTHOILICHUM.

B cocrase apOuTpakHOTO aneuIsMOHHOrO cyaa no peuenuto Ilnenyma Boiciiero Apout-
paxsaoro Cyna Poccuiickoii @enepanuu MOTyT OBITH 00pa30BaHbl MHBIC CY/ICOHBIC KOJUIETHH 110
PacCMOTPEHHIO OTACIBHBIX KaTETOPUH JIEN, a TAKXKE MOCTOSIHHBIE CyZeOHbIE IIPUCYTCTBHS, PACIIO-
JIO’KEHHBIE BHE MECTA MMOCTOSHHOTO MPeObIBaHMS apOUTPAKHOTO aleJUISIIMOHHOTO CY/a.

ApOuUTpaxHbI aneuIsILIMOHHBIN CY/:

1) mpoBepsieT B aneyIsiIMOHHON WHCTAHIIMM 3aKOHHOCTh M OOOCHOBAaHHOCTH CYIEOHBIX
aKTOB, HE BCTYNMBIIUX B 3aKOHHYIO CHITY, [10 J€JlaM, paCCMOTPEHHBIM apOUTPaXKHBIMU CylaMu
cyobekToB Poccuiickoit @enepauu B IepBOil HHCTAHIIMU, IOBTOPHO paccMaTpuBas 1€10;

2) nepecMaTpuBaeT 10 BHOBb OTKPBIBILIUMCS 00CTOSITEILCTBAM IPUHATHIE UM U BCTYIIHBILINE
B 3aKOHHYIO CUJIY Cy/1€OHBIE aKThl;

3) obpaiaercs B Koncrutyunonnsiii Cyn Poccuiickoit @enepanuu ¢ 3arpocom o IPOBEPKeE
KOHCTUTYLIMOHHOCTH 3aKOHA, IPUMEHEHHOTO WM MOAJIEXKAIero NPUMEHEHHIO B JIEJie, paccMar-
pUBAaEMOM UM B aneUISIIMOHHON HHCTAaHIUY;

4) uzyuaet u 00001aeT CyNeOHYIO TIPAKTHKY;

5) noAroTaBIMBaET NPEIOKEHUS IO COBEPILIEHCTBOBAHUIO 3aKOHOB U MHBIX HOPMAaTHUBHBIX
IIPABOBBIX AKTOB;

6) aHaTU3UPYET CyACOHYIO CTATHUCTHKY.

ApOutpaxssle cyapl cyobekToB Poccuiickoit denepanuu sBISIOTCS HU30BOM CTPYKTYpOH B
CUCTEME apOUTPaKHBIX CYH0B. DTHU CYJIbI:

a) pacCMaTpUBAIOT B IEPBOI HHCTAHIIMH BCE I€T1a, ITO/IBEIOMCTBEHHBIE apOUTPAXKHBIM CyJlaM
B Poccuiickoit denepainu, 3a HCKIIOUEHUEM JIe], OTHECEHHBIX K KoMreTeHnn BAC P®;

0) mepecMaTpuBalOT 10 BHOBb OTKPBIBIIUMCS 00CTOATEILCTBAM IIPUHATHIE UMU U BCTYIIUB-
M€ B 3aKOHHYIO CUJTY Cy/l€OHBIE aKThI;

B) obpamatorcst B Konctutyunonssiii Cyn PO ¢ 3arpocom o npoBepke KOHCTUTYLTUOHHOCTH
3aKOHA, MPUMEHEHHOTO WJIN TOJIIEKAIETO TPUMEHEHHUIO B JIeJIe, PACCMAaTPHBAEMOM HMH B JTFO00M
MHCTaHIINH;

1) M3Y9ar0T U 0000MAI0T CY/ICOHYIO TPAKTHKY

€) MOJrOTaBINBAIOT MIPEIOKEHHUS IO COBEPLIEHCTBOBAHUIO 3aKOHOB U MHBIX HOPMAaTUBHBIX
IIPABOBBIX AKTOB;

) aHATM3UPYIOT CyIeOHYIO CTAaTUCTHUKY.

B apGutpaxknom cyzne cyobekra PO MoryT co3naBarbes CylaeOHbIC KOJIJIETHH.
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3. OcobeHHOCTU HOBOro ApouTtpaxHoro
npoueccyanbHoro kogekca Poccunckoun depgepauyum

C 1 suBaps 2003 . B monHOM 00beMe BCTYHHI B CHITy ApOUTPaXKHBIN MpoIecCyanbHbIN
kozaekc Poccuiickoit @enepanyu, npuHsaThii B utosie 2002 r. [Ipeqmectsytomumii AIIK Obu1 mpuHsT
B 1995 r., a mepesiii AIIK — B 1992 . [lepsoiii AIIK npuHuMaincs B CBSI3U C CO3IaHUEM apOWT-
PaKHBIX CYyZIOB M ObLT MPU3BaH MPEBPATUTH OBbIBIINE TOCYJApPCTBEHHBIE apOUTPaKU B MOIHOICH-
Hble opranbl npaBocyaus. [Ipunstue AIIK 1995 r. Gpio mpoAMKTOBaHO HEOOXOIUMOCTBIO pea-
an30Bath nonoxeHus HoBoil Koncturyuu PO u @enepanbHOr0 KOHCTUTYIIHOHHOTO 3akoHa «O0
apOuTpakHbIX cynax B Poccuiickoii deaepanumy, yupeaUBILIEro aneISIIUOHHYI0 HHCTAHIHIO, a
Tak)ke HOBOE 3BEHO apOUTpaxHBIX cy0B — DenepanbHble OKPYKHBIE CY/IBL.

Heobxomumocts npunsaTus HoBoro AIIK o0bsacHsAmachk crneayonmmMi 00CTOSTeNLCTBAMHU.

B nocneanue roapl ObUT MPUHAT Psifi HOBBIX MaTepUaTbHO-TIPABOBBIX 3aKOHOB (OYepeIHbIC
yactu ['paxmanckoro kojekca, Hanoroelil u BromkeTHBINH KOAEKCHI, 3aKOHOAATENBCTBO B cepe
KOPIOPATUBHOTO MPaBa, 3aKOH 00 HCIIOJHUTEIHHOM MPOU3BOJCTBE U T. 11.). OHU pacCHIMPUIH KOM-
NETeHIINIO apOUTPAKHBIX CyOB M MOTPeOOBaIH aIeKBaTHOM MpoIeccyaabHOM (GOpMBI paspeliie-
HUS CIIOPOB.

Berymnenue Poccuu B CoBet EBpombl, parudukanus eBpomneiickoii KonBeHiuu o 3ammure
IpaB YeloBeKa U OCHOBHBIX CBOOOJ, pacnpocTpaHenue Ha Poccuro ropucaukimu EBponeiickoro
Cyna no mpaBaM 4esioBeka TpeOoBajo MPUBEACHHS MPOIECCYaTbHOTO 3aKOHOJATENBCTBA B COOT-
BeTcTBUE co cTtanaapTamu CoBera EBpormbl, kacatomumucs noBeimeHus 3hdekTuBHOCTH cyaed-
HOM 3allUTHhI.

[Tpaktuka npumenenus AITK 1995 1. BeisiBuIa B HEM Ipo0eIbl, MPOTUBOPEUHS, HEOTPabo-
TaHHOCTb HEKOTOPBIX MOJIOKEHUM, & TAK)KE HECOITIACOBAHHOCTh €r0 HOPM C IPYTMMHU 3aKOHAMH.

HNuTepecs! npaBocynus TpeboBanu 6ojee 4eTKOro 0003HAUYEHUSI POJIU U MOJHOMOYHIA cyaa
B YCIIOBHSIX PEAIbHOTO JEHCTBUS MPUHIIUIA COCTI3aTeNbHOCTH cTOpoH. Hazpena Heo6xoauMocTh
CEPbE3HBIX U3MEHEHUN B pa3rpaHUYCHUH MOJBEAOMCTBEHHOCTH MEXIY apOUTPaKHBIMH CyIaMU
U cyJlaMu 00IIel IOpUCAUKIIHH.

Hogsrii ATTK BoOpa B ce0st MHOTO HOBBIX MOX010B. ConepskaTeibHO U3MEHEHO UITH PelaK-
IIMOHHO OOHOBIIEHO OONBIIMHCTBO cTareil mpekHero Komekca, no6aBneno MHOro HOBBIX. [Ipo-
U30IILTH U 3aMETHBIE CTPYKTYpHbIE u3MeHeHus. B wactHocTH, u3 pasznaena «OO0IIue NOJ0KESHUSD)
U3BATHI IJ1aBbl O MPUOCTAHOBICHUH MPOU3BOJCTBA MO Aey, OCTABICHUH 3asBICHUS O3 paccMOT-
peHus1, MpeKpaIieHuy IPOU3BOICTBA 110 Aeiy. OHU oMenIeHbl Teneps B paszaene «lIpons3BoacTso B
apOUTpaKHOM CyJ/ie IEpBOM HHCTaHLIUWY. B TO ke Bpems B pazzaene «O0miue moJ0KeHHsD TOsSBU-
nach mnaBa «CyneOHble u3BelleHus». PaHplie Takue HOPMbI ObUTH PacCpeNOTOYEHBI 1O TEKCTY
Konekca. Beenenst HoBbIe pa3nensl: «[Ipon3BoACcTBO B apOUTpaKHOM Cy/ie MEPBOM MHCTAHIIMU IO
JieJiaM, BOSHUKAIOIIMM U3 a[IMUHUCTPATUBHBIX U UHBIX MyOIMYHBIX OTHOIICHHI» U «OcobeHHO-
CTH MPOU3BOACTBA B apOUTPAKHBIX CyJaxX MO OTACNIbHBIM KaTeropusM Aen». BkitodeH pazaen o
IIPOU3BOJICTBE M0 JeJIaM C y4aCTUEM MHOCTPAHHBIX JIULI.

Haub6onee 3naunmbiMu nuzmeneHusiMu AIIK 2002 1. BisroTCs cleayromnue.

Pacimiupena cdepa e, noaBe10oMCTBEHHBIX ApOUTPAKHBIM cylaM. B ocHOBY nosoxeH
HE TOJIBKO CYOBEKTHBII COCTaB YYaCTHUKOB, HO U COZIEPKaHKUE CIIOPHBIX MMPABOOTHOLICHHH, BbITE-
KalOIIMUX U3 NPEANPUHUMATEIBCKONM U MHOW SKOHOMMYECKOW NIeATeNbHOCTU. B coOTBETCTBUU C
3THUM K TOJIBEIOMCTBEHHOCTH apOUTPaKHBIX CyOB OTHECEHBI JieJia C yUaCTUEM IPaKIaH, HE ABJS-
OUIUXCS] MHANBUAYAJbHBIMYU NPeINPHUHUMATEISIMH, HE TOJIBKO (Kak ObLIO U paHble) B chepe
0aHKPOTCTBA, HO U IO CIIOpaM MEXIYy aKIIMOHEpOM (HE3aBUCHUMO OT €T0 CTaTyca) U aKIIMOHEPHBIM
00IIeCTBOM, Y4aCTHUKAMU UHBIX XO3SIICTBEHHBIX TOBAPUIIECTB U O0IIECTB, BHITEKAIOLIUM U3 J1es-
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TEJILHOCTH JJAHHOTO XO35HCTBEHHOTO TOBAPHILIECTBA, OOIIECTBA (32 UCKITFOYCHUEM TPYIOBBIX CIIO-
poB). CocpenoToueHne BCeX KOPIOPaTUBHBIX CIIOPOB B O/IHOM cyneOHOI cucTeme (B JaHHOM CITy-
Yyae — B apOUTPAXKHBIX Cy/Iax) MO3BOJIUT YCTPAHUTH BO3MOKHOCTH BO30YK/ICHUS MApajuIeIIbHOTO
Jiena B Ipyrou cyaieOHoM cucTeme.

[IpakTuka npumenenus npexsHero Kogekca yacTo ctajkuBajiach ¢ MpoOIeMol MOABEIOM-
CTBEHHOCTH, KOT/Ia B TIPOIIECCE TOSBISINCH TPETHH JIUIA, CTaTyC KOTOPHIX (POPMATBLHO HE MO/IIa-
JIaJT IO, FOPUCAMKINIO apOuTpaxHbix cynoB. HoBeiit AIIK BroiaHe 000CHOBaHHO NPEAYCMOTpE,
YTO 3asBJIICHUE, IPUHATOE apOUTPAXKHBIM CYIOM K CBOEMY MPOU3BOJCTBY C COONIOACHUEM IIpa-
BUJI TIOZBEJOMCTBEHHOCTH, JIOJDKHO OBITH PACCMOTPEHO MM IO CYIIECTBY, XOTS OBl B TaTbHEHIIIEM
K YYacTHUIO B JieJie B KQUECTBE TPETHEro JIMIA, HE 3asBIISAIOLIEIO CaMOCTOSTEIbHBIX TPeOOBaHUN
OTHOCHTEJIBHO MIPEMETa CIIopa, OyeT MpHUBIIeUeH IPpakIaHIH, HE UMEIOIINI cTaTyca HHIANBHITY-
aJIbHOTO MpPEANpPUHUMATETIS.

Hosggrit AIIK oTHEC K 10/1BEJOMCTBEHHOCTH apOUTPAKHBIX CYJOB U JI€Ja O 3alIUTE AeT0BON
penyrauuu B cepe npeInpUHUMATENbCKOM U MHOM 3KOHOMUYECKON J1€ATEIbHOCTU HE3aBUCUMO
OT CYOBEKTHOTO COCTaBa YYaCTHUKOB CIIOpa (HaIIpUMeEp, OTBETYNKOM MOXKET OBITh JKYpPHAIIUCT).

C yuerom nonoxenuil HaioroBoro kojiekca 1 HEKOTOPBIX APYTUX 3aKOHOB TEIEPb 3aKpell-
JIeHa TIOJIBEIOMCTBEHHOCTh apOUTPaKHBIM CyZIaM Jie] 00 OcraprBaHUH HOPMATHUBHBIX TPABOBBIX
aKTOB B c(hepe MpeANPUHIMATEIBCKON 1 MHOW YKOHOMUYECKOU eI TeTbHOCTH, €CITH (heepabHbIM
3aKOHOM 3TO OTHECEHO K KOMIETEHLIUU apOUTPasKHOTO CyAa.

B AIIK BKJIIO4Y€HO TOJIOKEHHE, UTO apOUTPAKHBIM Cy/laM I10/IBEJOMCTBEHHBI ieia 00 aMHU-
HUCTPAaTUBHBIX MPABOHAPYIICHHUAX, €CIH (heepaibHbIM 3aKOHOM MX PAaCCMOTPEHHE OTHECEHO K
KOMITETEHIIMH apOUTPaKHOTO Cy/a.

ApOutpaxxksble Cyzibl B IIOJIHOM 00bEME pacCMaTpHUBAIOT jAeja 00 OCHapUBAHUU PEIICHUN
TPETEUCKUX CY/I0B U O BblJ1au€ UCTIIOTHUTEIbHBIX JINCTOB Ha IPUHYIUTEILHOE UCIIOIHEHUE pelle-
HUI TpeTeickux cynoB. K moaBeqoOMCTBEHHOCTH apOUTPaKHBIX CYI0B OTHECEHBI U JIefia O MPH-
3HAHWUU U IPUBEJICHUU B UCIIOJIHEHHUE PEILIEHNH NHOCTPAHHBIX CY/I0B 1 MHOCTPaHHbBIX apOUTpaxK-
HBIX PELICHUH MO CIopaM, BOSHHUKAIOIIMM IIPU OCYLIECTBICHUH NPEAIPUHUMATEIBCKON U MHON
SKOHOMMYECKOM JIeATEIbHOCTH.

[To cpaBuenuto ¢ npexxuum AIIK mpownsonuin u3MeHeHus B IpaBuiax o cocrase cyna. Pac-
mupeHa cepa eMuHOIMYHOTO PACCMOTPEHUS CyIbel JeN B MIEPBOM MHCTAHIINH, TETIEPh OH €IH-
HOJIMYHO paccMaTpUBaeT Jejia O NPU3HAHUM HEACUCTBUTEIbHBIMU HEHOPMATUBHBIX AKTOB T'OCY-
JAPCTBEHHBIX M MHBIX OPraHOB (KOJUIETHAJIbHBIN MOPAJOK COXpaHEH IO JAejlaM 00 ocrnapuBaHUU
HOpPMAaTHBHBIX IPABOBBIX aKTOB). B cilydasix, yCTaHOBIEHHBIX 3aKOHOM, JI0IyCKA€TCs U €AUHOINY-
HOE PACCMOTPEHHE CYAbEH JIe] 0 HECOCTOATENBHOCTH (OaHKpOTCTBE). VICKITI04eHO ToT0KeHue o
TOM, YTO IO PEUICHUIO TIPEACEAATEINs Cy/ia JTF00€e eI0 MOKET OBITh pACCMOTPEHO KOJIJIETHAIBHO.

B AIIK npexycMoTpeHO paccCMOTpPEHHUE ONPEAEICHHBIX SKOHOMUYECKHUX CITIOPOB € y4aCTHEM
apOuTpaxkHbIX 3acemareneil. Kannuaarypy apOuTpa)xHOTO 3acenarens IJisi pacCMOTPEHHS Jiena
BbIOMpAeT KaXkJ1asi U3 CTOPOH U3 CIIMCKA, YTBEPKAAEMOTO B COOTBETCTBUH ¢ DeiepanbHbIM 3aK0-
HOM «O0 apOUTpaXKHBIX 3acenaTeNsiX apOUTPaKHBIX CyI0B CyObekTOB Poccuiickont deaepannm.

[To-HOBOMY oTmperneneHa poib B apOMTpakHOM Tporiecce mpokypopa. OH BnpaBe oOpa-
IaThCsl B apOUTPaKHBIM Cy/l B OTpaHUYEHHOM YHCJIE CIIy4aeB, a UMEHHO: C OCIIapUBaHUEM HOP-
MaTHUBHbBIX U HEHOPMAaTHUBHBIX IIPABOBBIX AKTOB, HAPYLIAIOIIMX [IpaBa U 3aKOHHbIE HHTEPECHI Opra-
HU3AIWH 1 TpaXJIaH B cepe MpeAnpHHAMATEIBCKON U NHOW YKOHOMUYECKOW JeSITETbHOCTH, U C
MCKaMU, CBSI3aHHBIMU C HEJIEHCTBUTEIBHOCTBIO CIIENOK, COBEPILIEHHBIX OpraHaMH rocy1apCTBEH-
HOM BJIacTH, OpraHaMy MECTHOTO CaMOYTIPaBJIEHUs], TOCYIaPCTBEHHBIMU YUPEKACHUIMH, a TAKKE
IOPUINYECKUMU JIMIIaMH, B YCTaBHOM KaruTanie ((hoHe) KOTOPBIX ecTh 1071 yuactust Poccuiickoit
®enepanui, ee CyOb€KTOB, MyHUIIMIIAIbHBIX opranu3anuil. OgHaKo Hapsay ¢ 3TUM NPEAyCMOT-
peHa Bropasi, HoBasi (hopMa y4acTHs IPOKypopa B JeJie: 10 YKa3aHHBIM BBIIIE KaTErOPHUSM JIe
IPOKYpOp BIIpaBe BCTYNHUTh B JIEJI0, paCCMaTpUBAEMOE apOUTPaKHBIM CyIOM, Ha JII000M cTaauu
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apOUTPaKHOTO TpoIecca ¢ MPOIECCyabHBIMU NIPaBaMH B 0053aHHOCTSIMH JIUI[A, YIaCTBYIOIIETO
B JIEJIE.

B uucrne yuactaukoB apoutpaksoro nporecca AIIK Ha3piBaeT HOBbIE pUTypBbI. ITO MOMOTII-
HUK Cy/IbU M CEKpeTapb cyaeOHoro 3acenanus. [[OMOIIHUKN CypbH OBUTH BBEIEHBI B apOUTPaXK-
HBIX Cy/ax paHee Kak paOOTHUKH arrapara CyJ0B, IBJISIFOIIHMECS TOCYIapCTBEHHBIMU CIYXKaIlUMU,
JUIs OpraHu3aiMoHHOM nmoMouy cyapsim. AIIK ycTaHOBIEHO, YTO MOMOIIHUK CYJIbH OKa3bIBAET
IIOMOIIb CYJIb€ B TIOATOTOBKE M OpPTraHU3aIMU CYIeOHOTO MpoLecca U HE BBIIONHACT (QYHKIUH 110
OCYIECTBICHUIO MpaBocynusi. OH MOXET BECTH MPOTOKOJI CyAeOHOTO 3aceJaHHus M COBEpPIIATh
uHble npsiMo ykazaHHble B AIIK nponeccyansublie aeiictBus. Cekperapb CyaeOHOro 3aceiaHus,
kak npeaycmoTpeHo B AIIK, qomKkeH BBIOMHATS TPaIUIIMOHHBIE IS ATOM JODKHOCTH (DYHKITUH.
Bcnen 3a nHoBeiM 3akonom 00 anBokarype AIIK mpemycmotpen, 4To npeacTaBUTEIsIMA OpraHu3a-
LUI MOTYT BBICTYIIaTh TOJIBKO JIMIIA, COCTOSIME B IITATE TUX OPraHU3aLMM, a TAKKE aJBOKATHI.
Kpowme Toro, B 1onosHeHNe K NPEKHUM MIPaBUJIaM B TOJTHOMOUUSX MPEACTABUTENS T0JIKHO OBITH
IPSIMO OTOBOPEHO €ro MPaBo TAKXKE Ha MOJNHCAHHUE 3asBJICHUS 00 00eCIIeYeHUH HCKa, 3aKIIIoue-
HHE COIVIaIeHHUS MO (PaKTHYECKUM OOCTOSATEILCTBAM, HAa TIOANMCAHKUE 3asBJICHUS O TIEPECMOTPE
CyZIeOHBIX aKTOB 110 BHOBb OTKPBIBIIMMCSI OOCTOSITEIILCTBAM.

Psn n3meHeHui BBECH U B I0KA3aTEIILCTBEHHOE IIPABO. YCTAHOBJIEHO IIPABUIIO O PACKPHI-
TUU JI0KA3aTeNIbCTB /10 Havyajla CyJeOHOro 3ace/laHusl U CHEIUAIbHO MOIYEPKUBAETCS, YTO JIHIIA,
Y4acTBYIOILIKE B JIEJIe, BIIPABE CCBIIATHCS TOJIBKO Ha T€ JOKA3aTENIbCTBA, C KOTOPBIMU JIPYTHE JIMIA
ObUTM 03HAKOMJICHBI 3a01arOBpeMEHHO. 3aKpPEIUICHO MOJOKEHUE O TOM, YTO CyJ HE MPUHUMAET
NOCTYNMBIIME XOAATANCTBA O MOIAEPKKE JINLI, YU4AaCTBYIOIIUX B JI€JI€, WK OLIEHKY UX AEATEIbHO-
CTH U OTKa3bIBAET B MPUOOILEHNH K MaTepraiaM Jejia TaKuX JTOKYMEHTOB.

[IpenycMoTpeHo HOBOE MOJIOKEHNE — OCBOOOXKIEHUE OT JIOKa3bIBaHUS 00CTOSTENLCTB, IPH-
3HaHHBIX CTOPOHAaMH. [IpU3HaHHBIE CTOPOHAMU B PE3YyNbTATE JOCTUTHYTOTO MEXIAY HUMU COIIA-
mIeHus1 (paKTHYECKUE 0OCTOSTENbCTBA TPUHUMAIOTCSL apOUTPAXKHBIM CY/IOM B KadecTBe (DaKTOB,
He TpeOyomuX JanpHemero qoka3piBanust. CornanieHne CTOpPOH 1Mo (PaKTHYECKUM 00CTOSTEb-
CTBaM yAOCTOBEPSIETCS MX 3asABJICHUSMH B TUCHbMEHHOW (DOpME M 3aHOCUTCSI B IIPOTOKOJI CyZIeOHOTO
3acemanusi. Ha apOutpakubie Cyapl epBOM M aneuUsIIIHOHHON WHCTAHIIUNA BO3JIaraeTcsl 00s3aH-
HOCTb COZICMCTBOBAaTh JOCTM)KEHHIO CTOPOHAMH COIVIAIIEHUS B OLEHKE (pakTHUyecKux o0CTof-
TEJIBCTB C UCTIOJIb30BAaHUEM JIJISl TOTO MPOLIECCYATbHBIX MOJTHOMOYHHN U aBTOPUTETA OpraHa cyieo-
HOH BIAacTH. B TO e BpeMs HE MOXKET CUMTATHCS JTOKa3aHHBIM (DaKT, MOATBEPKIAEMBIN TOJIBKO
KOIIMEW TOKYMEHTA.

Hapsiny ¢ o01um npaBuiioM, 4To SKCHEPTH3a Ha3HAYAETCs 110 XOAaTalCTBY JIMII, yYaCTBYIO-
KX B e, WK ¢ ux coracus, AIIK nomyckaer B orpaHMUEHHBIX Npe/ieax Ha3HaueHUE IKCIep-
THU3bI 10 UHUIIMATUBE apOUTPaKHOTO CyAa.

3HaunTeNbHBIC U3MEHEHHS TPETEepIesl HHCTUTYT 00eCIeueHs] UCKa KaK CIIOCO0 3alIHuThI
MMYILECTBEHHBIX HHTEPECOB. Ternepb BOZMOXKHO HE TOJIBKO 00€CIeueHHUEe NMPEeAbsIBICHHOIO UCKa,
HO U IpeIBapUTENbHbIE MEpbI, HANpaBJICHHbIE HA OOECHEUYEHUE HMMYIIECTBEHHBIX HHTEPECOB
3asiBUTENS 10 IPEAbBICHUS UCcKa. Paciiupen u nepedeHb o0ecnednTenbHbIX Mep. OH HE HOCUT
MCUEPITBIBAIONIECTO XapaKTepa, B Cllydyae HEOOXOJMMOCTH apOUTPasKHBIM CYIOM MOTYT OBITH IpH-
HATHI MHBIE oOecneunTenbHble Mepbl. Ocolyio pois AIIK oTBOTUT BCTpeuHOMY OOECIIEUEHUIO
UCKa, OAPOOHO pernaMeHTHUpys 3TOT UHCTUTYT. COCTOUT OH BO BHECEHUU HA JAETO3UTHBIN cueT
Cylla ICHEe)KHBIX CPEICTB B pa3Mepe, MPENIOKEHHOM CyI0M, JIN0O B MPETOCTABICHUN OaHKOBCKOU
rapaHTHH, IOPYYUTEITHCTBA MIIM HHOTO (PMHAHCOBOTO 00eCTICUeHHS J1s1 BOSMEIICHHUST BOSMOXKHBIX
yOBITKOB OTBeT4YMKa. BecTpeuHoe o0ecnieueHue sBiseTcss HENPEMEHHBIM YCIOBUEM IPEBAPUTENb-
HBIX 00€CIIEUYUTETHHBIX MED.

Psin HOBIIECTB €CTh B MHCTUTYTE CYJE€OHBIX PAacXOJ0B. YCTAHOBJIEHO, YTO MIPHU YBEIUUYEHUN
pa3Mepa UCKOBBIX TPEOOBaHU JT0JKHA OBITh IPOU3BECHA JOTIIaTa FOCYAAPCTBEHHON MOLUIUHBI.
[Ipu HenpencTaBIeHUN JOKYMEHTA, TIOATBEPKAAIOIETO ATy JOIUIATY, 3asBICHUE 00 yBEITHUCHUH
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pa3Mepa HCKOBBIX TpeOOBaHUM Bo3BpalaeTcs. Tem caMmbIiM OyzeT IpecedeHa MpakTHKa 3J10yI0-
TpeOJICHHsSI IPaBOM, KOTZIa TIPEABSBISIICS UCK Ha OYCHb HE3HAUNTEIIFHYI0 CyMMY, a B X0OfIe Cy/ne0-
HOTO pa30uparenbcTBa CyMMa TpeOOBaHUS YBEINYMBAJIACh UCTILIOM B JAECSITKH, a TO U B COTHH pa3s.
B ommuue ot npesxrero AIIK k cymeOHBIM H3/IepKKaM OTHECEHBI PACcXO/Ibl Ha OILIATy YCIYT aIBO-
KaTOB U MHBIX JIUI], OKa3bIBAIOLIUX OPUIUUYECKYIO OMOIIb (IPEACTaBUTENEH ), KOTOPbIE B3bICKU-
BAIOTCSl apOUTPAKHBIM CYZOM JJIS JIMLIA, B TIOJIb3y KOTOPOTO BBIHECEH CyACOHBIN aKT, B pa3yMHBIX
npenenax. BeeneHo npaBuio 0 BO3MOXKHOCTH OTHECEHMSI CY/IeOHBIX PACXO/I0B M0 €Ny Ha JIUIIO,
3JI0yHOTPEOIISIOIIEe CBOMMU IIPOLECCYaIbHBIMU MTPaBaMH WM HE BBIMOIHSIOIIEE CBOUX MPOLIEC-
CYaJIbHBIX 00SI3aHHOCTEH, €CITH 9TO TPUBEIIO K CPBIBY CyZeOHOTO 3aceaHusl, 3aTATUBAHUIO CY/1e0-
HOTO TIPOLIECCa, BOCIPENATCTBOBAHUIO PACCMOTPEHHUIO Jefla U TMPUHATHIO 3aKOHHOTO U 000CHO-
BAaHHOTO Cy/1€0HOTO aKTa.

B rmaBe o mpoueccyanabHBIX CPOKaxX B CPOKH, HCUUCIIIEMbBIE THSIMH, HE BKITFOYAIOTCS HEpabo-
yye JHU. BoccTaHOBIIEHNE IIPOIYLIEHHBIX MPOLECCYAIbHBIX CPOKOB JOIYCKAETCs IIPU YCIOBHH,
YTO HE UCTEKJIU MPEAEIBHO JOIYCTUMBIE CPOKH ISl BOCCTAHOBJICHHMSI: IIECTh MECSLIEB C MOMEHTA
0OBbSIBIICHHUS PEILIECHNUS JUIS alleUIILIMOHHOM KaJlo0bl U IIECTh MECSILIEB CO JHS BCTYIUIEHUS B 3aKOH-
HYIO CHITy 00KaJTyeMOr0 aKTa JUIs KaCCallMOHHOM yKaIo0BbI.

B yacTtu npenpsBiaeHMs UCKa MPUHIMIIMAIBHO HOBBIMHU JUIsl apOUTPaKHOTO Mpoliecca sIBJis-
10TCs ABa nonoxeHus. Ilepsoe u3 Hux cocrout B uckimoueHuu u3 AIIK nnecrutyra orkasa B npu-
HSITUHM MCKOBOTO 3as1BJICHUS KaK TAKOBOTO. Terneph Bce 3TU OCHOBAHUS IPU UX I0KA3aHHOCTH OyayT
peann30BbIBAaThCS Y€pEe3 HHCTUTYT IPEKPAIlleHHs] IIPOU3BOICTBA IO Aeily. Bropoe nonoxenune cBs-
3aHo ¢ BBeneHneM B AIIK tpagnumnonnoro mis I'TIK nHCTHTYTA OCTaBIIEHHSI HCKOBOTO 3asBJICHUS
0e3 IBIKEHMS, 9TO 00JIee COOTBETCTBYET MHTEPECaM OOPAIIAIOIIMXCS 3a CyACOHOM 3aUTON JIUII.

B AIIK Gomnee moapoOHO periaMEeHTUPYIOTCS ACHCTBHSI CYy[IbU MO MOATOTOBKE aena. OHa
JIOJDKHA OBITH 3aBepIlIeHa POBEICHIEM IPEIBAPUTEIBHOTO CyIe0HOTO 3aceJaHus B CPOK, HE TIpe-
BBIILIAIOLIUI IByX MECALIEB CO JIHS NOCTYIUICHHUS 3asIBIICHUS B apOUTPAKHBIN Cy/.

[IpenBaputensHoe cyneOHOE 3aceiaHne — HOBOE sBJIEHUE B apOUTpaxHOM mporecce. Ero
IeJIb — CIIOCOOCTBOBATh MPUMUPEHUIO CTOPOH M PEUICHUIO BOIPOCA O TOTOBHOCTH Jejia K Cyeo-
HOMY pasOuparenbcTBy. [lo uToram npenBapuTeNbHOTO CyAeOHOTO 3acelaHusi Cynbs, MPHU3HAB
JIeI0 TIOATOTOBJICHHBIM, BEIHOCHUT OTIPEJICIIEHUE O HA3HAYEHUH ero K CyAeOHOMY pa3OupaTebCTBY.
Takum 00pa3zom, Tereps OyIyT MPOBOAUTHCS JIBA CYJCOHBIX 3aCCIaHusI.

Ecmu B mpexxuem AIIK conmepxanuchk numb obmue (Gpassl 0 BOZMOKHOCTH 3aKITIOUCHHS
MHUPOBOT'O COITIALLIEHUS U O €r0 YTBEpKJIeHUU cyoM, To B HoBoM AIIK npucyrcTByioT pa3zsepHy-
TBI€ TIOJIOKEHHS O 3aKJIFOYEHUH MUPOBOTO COTIALIICHHUS, €T0 (JOPME U COJEPKAHNUH, YTBEPKICHUH
CyZIOM Y UCIIOJIHEHHH.

Ecnu panbliie HesiBKa Hajsiexalle U3BELUIEHHOTO CTIA NPENITCTBOBala JaHHOMY pa30oupa-
TENbCTBY 0€3 MPSIMOT0 €ro COIIaCHsl Ha pacCMOTPEHUE JIENa, YTO HEPEJIKO MCIOIb30BaNIOCh AJIs
3aTATMBAaHUs IPOLECCA, TO TENEPh CyA MOXKET pacCMaTpUBaTh €0 U P OTCYTCTBUM MCTIA.

AIIK BBeneH HOBBIII HHCTUTYT pacCMOTPEHUS Jiea B pa3/ieibHbIX 3acelaHusix cyaa. Peub
UJET O CUTYallUsX, KOI/1a B OJTHOM 3asIBIIEHUU COEIUHEHBI TpeOoBaHWE 00 yCTAHOBIEHUH OCHOBA-
HUI OTBETCTBEHHOCTH OTBETYHKA U CBSI3aHHOE C HUM TpeOOBaHME O MIpUMEHEHHH Mep (00beMOB)
OTBETCTBEHHOCTH. Tenepp ykazaHHble TpeOoBaHus (MpaBia, ¢ CONIacusi CTOPOH) CyJl BIIpaBe pac-
CMOTpPETh B pa3/eibHbIX CyAeOHbIX 3acenanusx. [Ipu oTkasze B yoBieTBOpeHUU TpeOOBaHUs 00
YCTaHOBJICHMH OCHOBAHWH OTBETCTBEHHOCTH CYJ HE pacCMarpuBaeT TPeOOBaHUS O MPHUMEHEHUH
Mep OTBETCTBEHHOCTHU M BTOPOTO CyAeOHOr0 3ace/laHusl HE IPOBOAMT.

AIIK npenycMoTpeHa cnenraibHas IpoIeaypa pacCMOTPEHUS 3asBieHus o (anbcuduka-
UM JI0Ka3aTeJIbCTB, a TAKXKE 3aKPEIUICHA BO3MOXKHOCTH MCIIOJIB30BAaHUS TEXHUYECKUX CPEICTB
3aMucu Cy/1Ie0HOro 3aceaHtsl MPaKTUYECKH BMECTO IIPOTOKOJIA CyIeOHOT0 3aceiaHusl.

Paznen AIIK o mpou3BoacTBe B apOUTPaKHOM CyZe MEPBOM MHCTAHIMH IO JieJiaM, BO3HU-
KaIOMIMM U3 a/IMUHUCTPATUBHBIX M WHBIX ITyOIMYHBIX TPABOOTHOIICHUH, ITpeIycMaTpuBaeT aud-
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(bepeHmanuio cyneOHOTo mpouecca B 3aBUCUMOCTH OT KaTeropui jei. BelaeneHsl B OTACIbHYIO
IJ1aBy CTAaThH O PACCMOTPEHHH JIeN 00 OClapuBaHUM HOPMATHBHBIX MPABOBBIX akToB. Ecin nme-
€TCsl BCTYNMBILIEE B 3aKOHHYIO CHIIy pELICHHE CyJa [0 paHee PACCMOTPEHHOMY JIENy, B KOTOPOM
YK€ OCYILECTBJIEHA IPOBEPKA 3AKOHHOCTH 10 TEM K€ OCHOBAHMSIM OCIIAPUBAEMOTO HOPMAaTUBHOTO
aKTa, TO IPOU3BOACTBO MO /Iy IPEKpaIIaeTcsl, X0Ts Obl 3asBUTENIEM SBISUIOCH JIpyroe Juio. Tem
CaMbIM peIlaeTcsi BOMPOC MPEIOAULIMU JUIsl TaKUX ciiydaeB. Pemenue no nemy o6 ocnapuBaHuu
HOpPMAaTHBHOI'O MPABOBOIO aKTa MOYKET OBITH 00aJIOBAaHO TOJBKO B KACCALIMOHHOM MOPSIIKE.

AIIK ycranoBieH oOuuil TpexXMecsyHbId CPOK (€CliM 3aKOHOM HE€ YCTAaHOBJIEHbI HHbBIE
CPOKHM) ISl 1OJlauu 3asiBJICHMSI B apOMTPAKHBIM Cyl O NMPU3HAHMHM HEHOPMATUBHBIX MPAaBOBBIX
aKTOB HEJICHCTBUTENbHBIMU, PEIICHUH U AeUCTBUI (0e31eHCTBHS) HE3aKOHHBIMH.

Panee agMuHHCTpaTHBHBIE NPABOHAPYILIEHUS, COBEPIICHHbIE IOPUAMYECKUMU JIMLIAMU U
VHAMBUIyaJIbHBIMH [IPEANPUHUMATENSIMU B CBSI3U C OCYIIECTBIECHUEM MPEANIPUHUMATENBCKON U
MHOW SKOHOMUYECKOH JIeATENbHOCTH, PACCMAaTPUBAIIUCH B PEKUME OCIIapUBAHNS HEHOPMATUBHBIX
aktoB. Tenepp AIIK Bcnen 3a Kogexcom 00 aiMUHUCTPAaTUBHBIX MTPABOHAPYIICHHUSIX TIPEycMaT-
pUBaeT Ba MPOU3BOJCTBA: PACCMOTPEHHUE /1€ O IPUBJICYEHUH K aAMUHUCTPATUBHON OTBETCTBEH-
HOCTH M PaCCMOTPEHHUE /1€ 00 OCIIApUBAHUU PEILICHUN aIMUHUCTPATUBHBIX OPTaHOB O IIPUBJICUE-
HUM K aJIMUHUCTPATUBHOMN OTBETCTBEHHOCTH.

Hogoii nns AIIK siBnsiercs v miiaBa 0 pacCMOTPEHHUU J€N1 O B3bICKAHUN 0043aTeIbHbIX IUIa-
TEXEH M CaHKIUK. DTO HanboJee pacrpoCTpaHEHHbIE Ha MPAKTHUKE JeJa, BRITCKAIOIIUE U3 aIMH-
HUCTPATUBHBIX NPABOOTHOLIEHUH (ITIaBHBIM 00pa30M HaJOroBbIX). Takue 3asBICHUS MOJAIOTCA,
€CJIM He MCTIOJHEHO TpeOOBaHUE 3asBUTENS 00 yIuIaTe B3BICKUBAEMOI CyMMBI B JOOPOBOJIEHOM
HOPSKE WK IPOMYIIEH YKa3aHHbIN B TAKOM TPeOOBAaHUU CPOK YIIATHI.

Crneunansnbiii pazaen AIIK nocssiien 0coO€HHOCTSM NMPOU3BOJACTBA IO OTAEIbHBIM Kare-
ropusiM jiesl. OH CONEP>KUT CIEeNUATbHBIE ITIaBBl O PACCMOTPEHHUH Jei 00 ycTaHOBIEHUU (ak-
TOB, UMEIOIINX IOPUANYECKOE 3HAUCHHE, 1€ O HECOCTOSATEIHLHOCTH (OAaHKPOTCTBE), 1T B IOPSJIKE
YIPOIIEHHOTO MPOM3BOJICTBA, a TAKKE O IPOU3BOACTBE T10 JIeIaM 00 OCIIapuBaHUH PELICHUH Tpe-
TENCKUX CYJI0B U O BblJ1au€ UCIOJHUTEIbHBIX JIUCTOB HAa IPUHYAUTEIbHOE UCIIOJHEHUE PEIICHUN
TPETEUCKUX CYA0B, O IPOU3BOJICTBE IO JI€JaM O MPU3HAHUU U NPUBEJICHUU B UCIIOJHEHUE pelle-
HUI MTHOCTPaHHBIX CYJ0B U MHOCTPaHHBIX apOUTpakHbIX pelieHui. [locnennue Tpu HHCTUTYTA —
HOBBIE JJ1s1 apOUTPA’KHOTO IpolLiecca.

[ToHOCTBIO HOBBIMHM, B YaCTHOCTH, SIBJISIFOTCSI HOPMBI IVIaBbl O PACCMOTPEHUH JIET B ITOPSIJIKE
YIPOILIEHHOTO MPOU3BOACTBA. Ero 1enb — BBICBOOOUTH BpeMsl Y apOUTPAKHBIX CY/IOB JJIsl CIOXK-
HBIX JIeJ, @ TaK)K€ MOBBICUTH ONEPATUBHOCTH NMPABOCYIUs MO HEKOTOpPBIM Buaam naein. llpemy-
CMaTpUBAETCS, YTO JI€JI0 MOXKET ObITh PAaCCMOTPEHO B MOPSAKE YIPOLIEHHOIO IMPOM3BOACTBA,
eciu TpeOOBaHMUS MCTLA HOCIT OECCIOPHBIN XapakTep, MPU3HAIOTCS OTBETYMKOM HJIM MCK 3asiB-
JIEH Ha HE3HAYUTEIbHYI0 CyMMY. Jleno paccMarpuBaeTcs B MOPSAIKE YIIPOLIEHHOTO TPOU3BOACTBA
[0 XOAATalHCTBY MCTLA IPU OTCYTCTBUU BO3PaKEHUH OTBETUMKA WM IO NPEUIOKEHUIO apOUT-
PaXHOTO Ccy/Ja MpHU COIIaCHH CTOPOH. B mopsike ynpoueHHoro nponu3BoACTBa MOT'YT pacCMaTpH-
BaTbCsl, B YACTHOCTH, JIeJ1a 00 UMYILIECTBEHHBIX TPEOOBAHUAX, OCHOBAaHHBIX HAa JOKYMEHTAX, MOJI-
TBEP>KJAIOLINX 330JPKEHHOCTD I10 OILJIaTe 3a MOTPEOJIEHHBIE TOBAPHI U YCIYTH (JIEKTPOIHEPTHUIO,
ra3, BOJly, YCIIYT'H CBSI3U U T. 11.), IO UCKaM, OCHOBaHHbBIM Ha MPEICTABICHHBIX UCTIIOM JOKyMEH-
TaX, YCTaHABJIMBAIOUINX UMYIIECTBEHHbIE 00s3aTEIbCTBA OTBETYHNKA, KOTOPBIE OTBETYHKOM IIPH-
3HAIOTCSI, HO HE HCIOJHSAIOTCS, 110 UCKaM IOPUAMYECKUX JIMI Ha CyMMY JI0 JIByXCOT, a [0 UCKaM
VHIMBUAYAIBHBIX NPEANPUHUMATEICH — IO IBAJALATH YCTAHOBIECHHBIX (eepaTbHbIM 3aKOHOM
MUHUMAaJIbHBIX pa3MepoB oriarkl Tpyaa. CynebHoe 3aceqaHue MpoBOAUTCS O€3 BbI30BAa CTOPOH,
UCCIIEAYIOTCS TOJIBKO MMCbMEHHBIE 10Ka3aTeNbCTBA. ECau JOKHUK OcIapuBaeT 3asiBICHHBIE TPe-
OOBaHUs, a TAKXKE €CJIM OJHA U3 CTOPOH MPOTHUB PACCMOTPEHMS Jieia B MOPSAKE YIPOLIEHHOIO
IPOM3BOCTBA, BHIHOCUTCS OTIPENIEIICHUE O PACCMOTPEHUH TOTO JIEJIa 10 OOIIMM IpaBUIIaM HCKO-
BOT'0 NPOU3BOJCTBA. B anemisirnoHHOM IPOU3BOACTBE TENEPD JOIYCKAETCS 3asBJICHUE XOAATalCTB
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O BBI30BE HOBBIX CBUJICTEINICH, MPOBEICHUN IKCIEPTHU3HI, PUOOIICHUH K JeNy MM HcTpeOoBa-
HUU JI0KA3aTeNIbCTB, B UCCIEJOBAHUN WM UCTPEOOBAHUH KOTOPBIX OBLIO OTKA3aHO CyJIOM NEPBOM
uHcTaHmy. Enie Oonee 3HaYMMBIM SIBISIETCS 1 HOBOE TTOJIOKEHUE O TOM, YTO, €CITH 00XKaITyeTCs
TOJIBKO YacTh PELIEHUs, Cy/l IPU OTCYTCTBUM BO3PAKEHUH JIMLI, YYACTBYIOLIUX B JI€Jie, IPOBEPSIET
peleHre TOJIBKO B 00KamyeMoil yacTu. VICKITIoueHHe M3 ATOTO MpaBHIa COCTABISET MPOBEPKA
COOJIIOZIEHMSI CY[IOM HOPM IPOLIECCYaJIbHOTO MpaBa, HApYLIEHUSI KOTOPBIX SIBJISIOTCS OCHOBAHHUEM
JUIsL OTMEHBI pelIeHHs. DT OCHOBAaHUS JOMOJIHEHbI YKa3aHUEM Ha HapyllIeHUE MpaBuila O TaliHe
COBEILIaHUs CyJled pY IPUHATUN PELIEHUS.

B m1aBe 0 KaccanoOHHOM MPOM3BOJICTBE HanOoJee 3aMETHBIM HOBILECTBOM SIBJISIETCS YBe-
JMYEHUE C OJTHOTO JI0 JIByX MECSILEB CO JIHS BCTYIUJICHHSI B 3aKOHHYIO CHILY Cy[I€OHBIX aKTOB CPOKa
MOJIa4uM KaccalMoHHOM ano0sl. KaccanmonHas npoBepka 00’kaayeMoro cyJeoHOro akta mpoBo-
JUTCST UCXO/Isl U3 JIOBOJIOB, COJAEPIKAILMXCS B KAaCCAIL[MOHHOM ’kano0e, 1 BO3pakeHUM Ha Hee, 3a
UCKJIIOUEHUEM IIPOBEPKU COOIIIOACHUS HOPM IIPOLIECCYaIbHOTO MIpaBa, SABJSIOLIMXCS OCHOBAHUEM
OTMEHBI CyZIcOHBIX aKTOB.

Hawubonee npuHmunuanbHOM mepepadOTKe MOABEPIIACH IMaBa O MEPECMOTPE CyACOHBIX
aKTOB B MOpsiiKe HaA30pa. Teneps ¢ 3asBIeHUEM 00 OClIapyUBaHUM B MOPSIIKE HAA30pa Cy1eO0HOro
aKTa MOXKHO oOpamarbest B Beicmmii Apoutpaxkusiit Cyn PO, eciin ocmapuBaeMbIM aKTOM CyIIIe-
CTBEHHO HapyIlIEHbI IIpaBa U 3aKOHHbIE HHTEpeCH 3asBuTeneid. Ho u npu 3ToM Takoe 3asiBieHue
MOXET OBITh IIO/IaHO B CPOK, HE MPEBBIMIAIONINN TPEX MECSIIEB CO THS BCTYIUICHUS OCTIAPHBAEMOTO
CyZ1le0HOrO aKTa B 3aKOHHYIO crity. CyieOHbIN aKT MOAJIEKUT OTMEHE (MI3MEHEHMUIO), €CJIU OH Hapy-
HI1aeT eIMHOO00pa3ye B TOJIKOBAHUU M IPUMEHEHNH apOUTPaXKHBIMU CyJJaMU HOPM IIpaBa, WK Ipe-
HSATCTBYET NIPUHATHIO 3aKOHHOTO PELIEHMsI IO IPyroMy ey, MO0 HapyllaeT NpaBa U 3aKOHHbIE
MHTEPECHI HEOTIPEISIIEHHOTO KPYTa JIUI] WM HHbIEC ITyOJIMYHbIe HHTepechl. TakuMm 00pa3oMm, B HaI-
30pHOH MpOLEAYPE aAMUHUCTPATUBHBINA HHCTUTYT IPOTECTA ONPEAEIEHHOTO TOKHOCTHOTO JIMLIA
3aMEHEH CyJIcOHOH MPOLIeAYPON B Pe3KO OIPaHUICHBI OCHOBAHHS OTMEHBI (M3MEHEHUS ) CyIcOHBIX
akToB. He mpemycMoTpeHo mpsiMoro Beixosa npokypopa Ha [Ipesunnym Beiciiero ApourpaxHoro
Cyna PO®. IIpencraBnenus npokypopa o IepecMoTpe Jied B MOPSAKE HaA30pa paccMaTpuBaIOTCs
10 OOIIMM TTPaBHIIaM M3JIOKEHHOU mporieaypsl. Kpome Toro, cdepa oOpanieHmii mpokypopa orpa-
HUYEHA MPUMEHUTEIFHO K YYaCTHIO IPOKYpOpa B apOUTPaKHOM IpOIIEcCe.

Henp u3meHeHU HaJ30pHOrO MPOU3BOICTBA COCTOUT B OOECIEUEHUHU ONPEAEIECHHOCTH U
YCTOMYMBOCTH MMYILIECTBEHHOTO 000pOTa Yepe3 yCKOPEHUE MPOLEAYphl MPU3HAHUSA CyneOHOro
pelieHus oKoH4aTenbHbIM. [103TOMYy Hag30p paccMaTpuBaeTcs TENEPb KaK UCKIIOYUTENbHAs CTa-
JUs mpoliecca.
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4. ApouTpaxHbIn npouecc, ero noHaTue. Ctagum
M BUAbl. ApouTtpaxHasa npoueccyanbHasa popma

ApOuTpaxkHbIil Tpolecc MPEACTaBIsAeT cO00i BUI FOPUAMYCCKON JCATEILHOCTH, PETYIIU-
pyeMbIii HOpMaMu apOUTPaKHOTO MPOIECCYaTbHOTO MpaBa. ITO CUCTEMA MOCIEI0BATEIHLHO 0CY-
IIECTBJISIEMBIX MPOLECCYATbHBIX el CTBHIi, COBEPIIAeMbIX APOUTPAKHBIM CYIOM U APYTHMHU
YYaCTHUKAMH CYIONPOU3BOACTBA B CBSI3M C PACCMOTPEHNEM M pa3pelieHHeM KOHKPETHOTo
nena.

[Tpu3Haku apOUTPaKHOTO MpoIiecca:

1) omHUM U3 CyOBEKTOB 003aTEIBHO SBISETCS apOUTPAXKHBIN CYII;

2) nedcTBHsI, KOTOPBIE COBEPIIAIOTCS CYJIOM U YYaCTHUKAMHM MPOIiecca, — 3TO apOUTPaKHbIC
npoIlecCyaabHbIC ICHCTBHUS;

3) npeaMeToM, 0OBEKTOM apOUTPAKHOTO MpoIlecca SBISIFOTCS Jelia, MOABEIOMCTBCHHBIC
apOUTPaKHBIM CyZIaM.

ApOuTpaXHBII MPOIIeCcC — HE TOJILKO COBOKYITHOCTh JICHCTBUH, YPETYIUPOBAHHBIX HOPMaMH
apOMTPaKHOTO TIPOIIECCYaTbHOTO TpaBa, a WX OMNpelesieHHas cucteMa. llporeccyanbHble Jei-
CTBWSI, COBEPILIAEMbIE YYaCTHUKAMHU apOUTPAKHOTO MPOIIecca, B 3aBUCHMOCTH OT IIEJIU UX COBEP-
HICHUS U COAEpKaHUsl 00pasyloT CTaauu apOuTpakHOro mporecca. Cragus apOUTPakHOTO MPO-
1[ecca — COBOKYITHOCTD MPOIIECCyaIbHBIX JICHCTBHIA IO KOHKPETHOMY JIETY, 00bETUHEHHBIX OTHOU
TEJIBIO.

ApOUTpaXHBII MPOIECC COCTOUT U3 IISCTU CTATHIA:

1) mpou3BOACTBO B apOUTPAKHOM CyJIe TIEPBOI HHCTAHITUH,

2) IpOM3BOCTBO B aNeIUISIIMOHHON WHCTAHIINY;

3) IpOM3BOACTBO B KACCAIIMOHHON MHCTAHIIUH;

4) mpoM3BOJCTBO B MOPSIKE HAA30DA;

5) mepecMOTp MO0 BHOBH OTKPBIBIIUMCS OOCTOSTEIHCTBAM CYACOHBIX aKTOB apOMTPasKHOTO
Cylia, BCTYIUBIIHUX B 3aKOHHYIO CHITY;

6) UCTIOTHEHHE CYNeOHBIX aKTOB.

Kaxxnast craausi BRITIOITHSIET CBOM 0CcOObIe ()YHKIIMU B CUCTEME apOUTPAKHOTO TpoIiecca.

Tak, cTaaust MPOU3BOJICTBA B apOUTPAKHOM Cy/Ie NIEPBOI MHCTAHIIMU HANPaBJICHA HA pa3pe-
IIIEHUE CIIOpa 10 CYIIECTRY.

B craguu mpou3BoacTBa B aNEIUISIIMOHHON MHCTAHIIMKA MPOMCXOIUT MMOBTOPHOE PAcCMOT-
pEHHUE JieNa 1o CYIIECTBY Ha OCHOBAaHMHM MMEIOIINXCSA ¥ BHOBB MPEICTABICHHBIX (MPH HATHYUH
OTIPE/ICIICHHBIX YCIIOBHIA) JIOKA3aTEIIbCTB.

KaccanuonHoe npou3BOACTBO HMEET IIEIIbI0 TIPOBEPATH 3aKOHHOCTh PEIICHUH U IOCTAHOB-
JICHUH, IPUHATHIX apOUTPaXKHBIMH CyZlaMH CyObekTOB PD B mepBoi M aneuisiMOHHONW WHCTaH-
USIX.

HanzopHoe mpou3BOACTBO — UCKITIOUUTENbHAS CTaINs apOUTPAKHOTO TIPOIiecca, B KOTOPO
IPOMCXOIUT MEPECMOTP CYNECOHBIX aKTOB apOuTpaxKHbIX cyaoB. [1o cMmbicny ATIK Bo3OyxneHue
HAJI30PHOTO MPOU3BOJICTBA BO3MOKHO TOJIBKO TIPY HAJIMYMU CYIIECTBEHHBIX HAPYIICHHIH MaTepH-
QJIBHOTO U MPOLIECCYATBHOTO MPaBa.

[lepecMOTp 1O BHOBBH OTKPBIBIIMMCSI OOCTOSITEILCTBAM CY/IECOHBIX AKTOB apOUTPaXKHOTO
Cylla, BCTYIUBIIIMX B 3aKOHHYIO CHITY, TAK)KE SBJISCTCS CTauei apOUTPaKHOTO MpoIecca, OPUCH-
TUPOBAHHOW Ha MCIIPABJICHHE CYICOHBIX OIIHOOK.

Craaus ucnogHeHHs CyJeOHbIX aKTOB apOUTPAKHBIX CY[OB HAlpaBiIeHA HA MPAKTUUYECKYIO
peau3aIiio BHIHECEHHBIX PEIICHHUMN, ONpPEIC/ICHHA, TOCTAHOBICHUN B JCUCTBUSX OOS3aHHBIX
CyOBEKTOB.

17



I A. KopHun4yk. «OTBeTbl Ha 9K3aMeHaLNOHHbIE BOMPOCHI MO apbuTtpaxHOMY npoueccyanbHOMY npasy»

[IpoxoxkeHue fena mo BCeM CTaausiM apOUTPa)KHOTO POIIecca He SBISIETCS 00s3aTebHBIM,
a ONpeJeNaeTcs B KOHEYHOM CUETE 3aMHTEPECOBAHHBIMU JINLIAMU — YYaCTHUKAMU MPOU3BOJICTBA
10 JaHHOMY Jiery. O0s13aTeNbHBI JTUIIb Pa3pelIeHue Aesa 10 NePBO HHCTAHIIMU U 3aTeM (I10 BOJIe-
U3bSBJICHUIO UCTIIA) UCIIOJIHEHUE pelleHns apouTpaxHoro cyfa. Kaxnas cranus apOUTpa)xHOrO
npolecca NoApasaeNseTcs Ha TpU dTamna:

— BO30YXKJIeHHE TPOM3BO/ICTBA B COOTBETCTBYIOIICH CTa UM,

— IOATOTOBKA JIeJa K paCCMOTPEHUIO;

— pa3pelieHue Jesia B COOTBETCTBYIOLIEH CTauu.

CreneHb CI0)KHOCTU U KOJIMYECTBO COBEPILIAEMBIX MPOLIECCYaAbHBIX NEHCTBUI Ha KaX10M
JTarne pa3BUTHA JI000H cTaguu apOUTPa)KHOTO MPOIIECCa 3aBUCAT OT 33124, KOTOPHIE BBIITOIHSET
KOHKpeTHas ctaaus. Hanbornee MoMHO periiaMeHTHPYIOTCS STaIbl BO30YKACHUS Jelia, TIOATOTOBKU
K pa30upaTenbCTBY M CaMOT0 pa30upareabcTBa Ha MEPBOI HHCTAHIINY.

Buabl apOuTpakHoro npouecca

B apOutpakxHOM MTPOU3BOJCTBE UMEIOT MECTO:

— o011ee UCKOBOE MTPOM3BOJICTBO, B PAMKaX KOTOPOTO pa3pelIaeTcsi OCHOBHAs Macca CIiop-
HBIX OEII;

— 0c000€ TPOHU3BOACTBO, IO MPABUIIAM KOTOPOTO, IyCTh U HE3HAUYNUTEIFHO OTIIMYAIOIINMCS
OT O0IIETo MPOIECCyalTbHOTO PEeTNIaMEeHTa, pa3pemarTcs Aeja 00 YCTaHOBICHUH IOPUINYECKUX
(axToB.

B mopsake MCKOBOTO CyIOTPOU3BOACTBA PACCMATPHBAETCS OCHOBHOE KOJIMYECTBO ITO/IBE-
JIOMCTBEHHBIX apOUTPasKHBIM CyJIaM JIeJI SKOHOMHUYECKOTO Xapakrepa. FIckoBoe mpon3BOICTBO BO3-
Oy’KIaeTcsi MyTeM IPEAbSBICHUS UCKa B apOUTPAKHOM Cy€ MCTIIOM K OTBETUYHKY JUIs pa3perie-
HUS CIIOpa O TIpaBe.

BMmecre ¢ TeM Kk jaenaM SKOHOMHUYECKOTO XapaKTepa OTHECEHBI HE TOJBKO CIIOpPHI, BHITEKa-
IOMKUC U3 IrpakKaaHCKUX Hp&BOOTHOHICHHfI, HO U CIIOPbI, BOSHUKAIOMKUC U3 aIMUHUCTPATUBHBIX
HpaBOOTHOHIeHI/IfI. EI[I/IHCTBO IMPaBOBOI0 periiIaMCeHTa IJis1 CIIOPOB (KaK TpaXJaHCKUX, TaK U aAMHU-
HUCTPATUBHBIX) U MHBIX MPAaBOOTHOILIEHUH OIpaBlIaHHO U 00JIer4aeT NpoLecc NpaBoOpeaTn3alnu.
HpI/I 9TOM B paMKax MCKOBOI'O IPOU3BOACTBA BBIACIIACTCA B OT[[CJ'IBHl)H\/Jl HHCTUTYT COBOKYITHOCTbH
IPOIIECCyaTbHBIX HOPM, PETVIAMEHTHPYOIINX MOPSIOK pa3perieHust 1esl 0 OaHKPOTCTBE.

B mopsiake 0co60oro mpom3BOICTBAa pa3pelIaloTcs Jieia, B KOTOPBIX OTCYTCTBYET CIIOP O
npase, a Ha pa3pelieHre Cy/la CTaBUTCS BOMPOC 00 YCTAaHOBJICHUH (aKTOB, HMEIOIIUX FOPUANYEC-
ckoe 3HaueHue (m. 27 AIIK). [lanasle nena Bo30yKIaroTcs MyTeM HOAa4YM 3asBICHUS, UMEIOTCS
TaKXe 0COOCHHOCTH 1O CYOBEKTHOMY COCTaBY (OTCYTCTBHE OTBETUHKA).

B niennom nopsiiok paccMOTpeHUs A€ €AMH U PErYJINPYETCsl OOLMMU IPaBUIaMu apOUTpak-
HOTO CY/JIONIPOU3BOICTBA. DT O0IIHe TTpaBmiia AUPPEPEHIIUPYIOTCS BECbMa HE3HAYUTEIHHO.

ApOuTtpaxkHas npoueccyajabHas ¢popma

[Iponeccyanphas ¢opma mpencTaBiseT co0OW HOPMATUBHO YCTAaHABIMBAEMBIA MOPSIOK
OCYILIECTBIICHUSI TPABOCY/IUsI, BEIPA0OOTaHHBIM Ha OCHOBE 00OOIIEHHSI OTPOMHOTO OIBITA MPaBO-
IPUMEHEHUS.

[IpomeccyanbHO GopMe MPUCYIIH CIASTYIONINE TPU3HAKH:

— HOPMATUBHOCTA;

— HENpEepeKaeMOoCTh;

— CICTEMHOCTb;

— YHUBEPCAIbHOCTb.

HopmaruBHOCTH apOUTpa)KHOH MPOLIECCYaNTbHOM (POPMBI 3aKITFOYAETCS B TOM, YTO OHA yCTa-
HaBlMBaeTca B 3akoHozaarenbcTBe. CornnacHo cT. 3 AIIK mopsinok cynonpousBoicTBa B apOUT-
paxHbIX cynax omnpenensercs Koncturynuein PO, @enepanbHbIM KOHCTUTYITUOHHBIM 3aKOHOM O
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cynebHoi cucteme PO, denepanbHbIM KOHCTUTYILIMOHHBIM 3aKOHOM 00 apOUTpakHbIX cyaax B PD,
ApOuTpaxHbIM IpoLeccyaabHbIM KoJekcoM P® u npuHHMaeMbIMHM B COOTBETCTBUU C HUMU JpY-
ruMy (penepaabHbIMU 3aKOHAMHU. TeM camMbIM 00€CIIeunBaIOTCs €AMHCTBO HOPMAaTHBHOTO peryia-
MEHTa apOUTPaAKHOTO Mpoliecca, HEBO3MOXKHOCTh PETYIUPOBaTh JaHHYIO chepy IMyTeM NPUHATUS
NIO3aKOHHBIX HOPMAaTUBHBIX aKTOB, & TAK)KE HOPMAaTHBHBIX aKTOB, IPUHUMAEMBIX CyObekTamu PO.

HempepekaeMocTh apOUTpakHOH MpoleccyalbHON (OpPMBI OTpakaeT 00s3aTeBHOCTh
COOMIONIEHHSI U MHBIX (OPM peanu3aliy MPOoLECcCyalbHbIX HOPM B JIEATENbHOCTH YYaCTHUKOB
apOuTpaxkHoro nporecca. OCyliecTBIEHNE NPOLIECCYaIbHBIX NPaB U UCIOJIHEHUE Mpolieccyallb-
HBIX 0053aHHOCTEH JOJKHBI IPOUCXOAUTH B COOTBETCTBUHM C MOPSIAKOM, YCTAaHOBJIEHHBIM apOUT-
PaXHBIM IpOLIECCYyaTIbHBIM 3aKOHO/aTeNIbeTBOM. Hanpumep, Bo30yxaeHue aena B apOuTpakHOM
CyJle WJIY TT0/1a4a aneJUIIIUOHHON JIN00 KacCaIMOHHOH KaJl0ObI TOJIKHBI TPOUCXOIUTH B COOTBET-
CTBUHU C MOPSIIKOM U B CPOKH, ycTaHoBieHHbIe ATTK.

CHCTEeMHOCTh apOUTPa)KHOHU TpoIecCyallbHON (POPMBI OTpakaeT HEOOXOTUMOCTh CTPYKTY-
pHUpOBaTh apOUTPaKHBIN MPOIIECCYyabHBIN pPErTIaMeHT, yBsi3aHHbIN B enuHoe 1enoe. AIIK conep-
KHUT OOIIMI PEeryIaMeHT pa3pelieHusi BCeX JIeN, MOABEIOMCTBEHHBIX apOUTpaKHBIM cynam. Pas-
pelIeHne el 0 HECOCTOSATENBbHOCTH (0aHKPOTCTBE) M 00 YCTAaHOBJICHUH IOPUIAMYECKUX (PAKTOB
IPOHMCXOIUT B TOM K€ CaMOM OOIIEM IPOIECCyaTbHOM TMOPSIKE C YUYETOM OTPENEICHHBIX 0CO-
o6ennocteil. Hanmpumep, 0coOEHHOCTH apOUTPaKHOTO CYAONPOU3BOACTBA MPU PACCMOTPEHHUH /€I
0 6aHkpoTcTBe ycTaHoBlIeHb DepepanbHbIM 3akoHOM OT 26.10.2002 1. Ne 127-03 «O HecocTos-
TeIbHOCTH (OAHKPOTCTBE)».

YHUBEpCANBHOCTh apOUTPAXKHON MporeccyaibHONW (POPMBI OTpaXkaeT €€ MPUMEHHUMOCTh K
Pa3peuIeHNIO CaMbIX PA3JIMYHBIX JIE, TIOABEIOMCTBEHHBIX apOUTPaXKHBIM CylaM, 0e3 KaKkoh-Tinoo
cymiecTBeHHOU auddepeHnnanyuy, BKIroJas eia 0 0aHKPOTCTBE, C y4aCTHEM HHOCTPAHHBIX JIHIL
u T. 1. Kpome Toro, yHuBepcaabHOCTh apOUTPaKHOM MpolieccyaibHON (POpMBI MPOU3BOAHA OT
TpaXkIaHCKOM TporieccyanbHON (POPMBI, OCKOIBKY KaXKaas mocienyromas pegopma apOouTpax-
HOTO TPOIIECCa 0 CBOUM OCHOBHBIM COCTABJISIOIINM MPUOIIIKACT €ro K IPa1aHCKOMY.

B neticteyromuii AIIK (ct. 4) BepBbie BBEEHBI ITpaBuUiia, ONPEACIAIONINE IPOLECCYaTbHbIE
cpencTra (ImporeccyanbHyo GopMy) oOparieHus: B apOUTPaKHBIA Cy/I.

Tak, neno B apOUTPaKHOM Cy/Ie MOKET ObITh BO30YK/I€HO TOJIBKO I1O/Iau€H:

a) MCKOBOI'O 3asBJICHUS — [0 SKOHOMUYECKUM CIIOpaM U HHBIM JieJaM, BOSHHUKAIOIIUM W3
Ipa)XAaHCKUX IPABOOTHOIICHUH;

0) 3asiBJIEHUS — I10 JieJaM, BOSHUKAIOIIKUM U3 a]MUHUCTPATUBHBIX U UHBIX MyOJINYHBIX Mpa-
BOOTHOIIIEHUH, TI0 JIeJIaM 0 HECOCTOSTSIILHOCTH (OaHKPOTCTBE), MO JesiaM 0CO00TO TPOU3BOICTBA,
npu oOpallleHUuH O MePecMOTpe CyAeOHBIX aKTOB B MOPSAJIKE HAJ30pa U B UHBIX CIy4asx, Ipery-
cmorpeHHbix AIIK;

B) 5kaJ100bI (TIpu 0OpaIeHNH B apOUTPAKHBIN Cy/I aleJUIIIHOHHON U KaCCAIlMOHHOM HHCTaH-
IMi1), a TAaKXKe B UHBIX Cirydasx, npeaycMorpenHsix AIIK u napME denepaibHbIMU 3aKOHAMH;

T') IpeacTaBieHus — mpu oOpamieHuu [ enepansHoro nmpoxkypopa Poccuiickoit @enepanuu u
€T0 3aMEeCTHUTEJICH O MepecMOTpe CyAeOHBIX aKTOB B OPSIKE HA130pa.

Kakumu-to npyrumu mnpoieccyalbHbIME CPEICTBaMHU BO30YKIaTh J€JI0 B apOUTpaKHOM
CyJle HE JI0IyCKaeTCsl.
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5. ApouTtpaxHoe npoueccyarnibHoe
npaso, ero npegmMeT U cucrtema

ApOuTpaxkHOe NpoueccyajbHoe MPaB0 — 3TO CHCTEMA IOPUINUYECKIX HOPM, PEryIupyro-
HIUX JESTeNbHOCTh apOUTPAKHOTO Cyla M APYTUX 3aUHTEPECOBAHHBIX CYOBEKTOB, CBSI3aHHAsS C
OCYIIECTBIIEHHEM MTPABOCYIUS 1O JIelaM, OTHECEHHBIM K BEJIEHUIO apOUTPaKHBIX CyIOB. ApOUT-
paskHOE TPOIIECCYaTbHOE MPABO PETYIUPYET MOPSIOK OCYIIECTBICHUS apOUTPasKHOTO Mpoliecca,
yepe3 KOTOPbIH MPOUCXOAUT pealn3alysi HOpM MaTepualbHOTO Mpasa.

HopwMmbl apOuTpaskHOTO MpolieccyanbHOro MpaBa HAMpaBiIeHbl HAa PETYIHPOBAHHUE OJHOTO
U3 BUJIOB TOCYIapCTBEHHOMN JESATENbHOCTH, MOCKOIBKY OCYIIECTBICHUE CY1eOHON BIACTH — OJTHA
u3 QYHKIHA rocyaapcTBa. ApoUTpakHoe MpoIeccyaibHOe MPaBO BXOJUT B CUCTEMY IPOIECCY-
aNbHBIX OTpaciiel pasa, HapsAIy C TPaXAaHCKUM MPOIECCyaTbHbIM, YTOJIOBHO-IIPOIECCYATbHBIM,
aJIMUHHUCTPATUBHO-TPOIIECCYATbHBIM, KOHCTUTYIITHOHHO-TIPOIIECCYaTbHBIM.

ApOutpaxxHoe nporeccyaibHOe MPaBoO OTHOCUTCS K OTPACIsM MpaBa MyOIMYHO-IIPABOBOTO
XapakTepa, UMesi BMECTE C TeM OIpeIeJICHHbIE JIEMEHTHI YaCTHOMPABOBOTO PETYTHPOBAHHUSL.

IIpeameT apOUTPAKHOTO MPOIECCYATHHOI0 MPABa — 3TO IOPUANYECKUE MPOIIECCYyaTbHbBIE
NEHCTBUS Cy/la U 3aMHTEPECOBAHHBIX JIUII MPU OCYIIECTBICHUU MPABOCYAUS MO JeIaM, OTHECEH-
HBIM K BEJICHUIO apOUTPAXKHBIX CYJIOB, T. €. apOUTPaX]KHBIN MPOIIECC.

ApbOutpakHoe MpolieccyalbHOE MPaBO MO COAEPXKAHUIO HE COBMANaeT C OJIHOMMEHHOMU
OTpaciIbl0 POCCUHCKOTO 3aKOHOMATENhCTBA. B apOuTpaxxHBI mpoliecc B Ka4eCTBE COCTABHOMU
YaCcTH BKJIIOUAETCS MCIIOTHUTENbHOE IPOU3BOICTBO KaK CTausl, HA KOTOPOM MPOUCXOAUT peannsa-
1Usl CyeOHBIX aKTOB apOUTPaXKHBIX CylI0B. BMecTe ¢ TeM HCTIONHUTENbHOE POU3BOJICTBO BXOIUT
B cHCTEeMY apOUTPasKHOTO MPOIECCYaTbHOTO 3aKOHOIATEeNIbCTBA JUIIIb MO PALY OTACIBHBIX BOIIPO-
COB (Hampumep, MOPSIOK BbIAAYM MCHIOTHUTENHHOTO JIUCTA U €T0 AyOnHKara, moBOPOT HCIIONIHE-
HUs). MiconHuTenbHOE MPOU3BOACTBO KaK CTaAUs apOUTPAKHOTO MPOoIiecca IBISETCS B OCHOBHOM
MPEIMETOM PETYIUPOBAHUS CO CTOPOHBI UCTIOTHUTEIHFHOTO 3aKOHOIATENIbCTBA KaK KOMILJIEKCHOM
OTpaciiy mpasa.

MeTon npaBoBOro pery;iipoBaHusi apoUTPAKHOIO MPOLECCyaJIbHOro MPaBa — COBOKYII-
HOCTh IOPUAMYECKHUX CIIOCOO0B U MPUEMOB PEryIUPOBaHUs, BO3ACHCTBUS Ha OTHOILICHUS U Jies-
TEIbHOCTh, KOTOPBIE SBJISIOTCS MPEAMETOM JaHHOW OTPACIIH MpaBa.

Brigensiores Tpu OCHOBHBIX METO/1a IPABOBOTO PETYIUPOBAHUS:

— JI03BOJICHHUE;

— 3aIpeT;

— IpenrCcaHue.

Bce onu couerarorcst Mmexry co0oil B pa3nuuHbIx BapuanTax. C oHON CTOPOHBI, apOUTpak-
HBII Mpollecc — BIACTHASI A€ATEIbHOCTh apOUTPAXKHOTO Cy/Aa MO MPUMEHEHUIO HOPM MaTepHalib-
HOTO U MPOLIeCCyalbHOTO MPaBa, YTO MPEANONaracT 1 BIaCTHOE HAYall0 B MEXaHU3Me apOuTpax-
HOTO MpoliecCyabHOTO perynupoBanus. C Apyroii CTOpOHBI — apOUTPaKHBIH Mpoliecc ecTh hopMma
MPUHYIUTEIBHOTO OCYIIIECTBICHHS CYyObEKTUBHBIX ITPaB B OCHOBHOM TE€X OTpacIieii mpasa (mpexe
BCET0 YaCTHOTO), KOTOPBIE CTPOSITCS HA PABEHCTBE, JUCIO3UTUBHOCTH X CYObEKTOB.

CucremMa apOMTPaKHOIO NMPOLECCYATBHOTO NPaBa

Cucrema oTpaciu mpasa MpeacTaBiseT coOO0K COBOKYITHOCTh BCEX €€ HOPM H Mo/ipa3iesieHue
UX Ha CTPYKTypHBIe yacTu. CrcTeMa oTpaciiv mpaBa TPaAULIMOHHO COCTOUT U3 ABYX YacTeil: oo1mein
1 0COOEHHOM.
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OO0mast 9acTh apOUTPAKHOTO MPOLECCYANBHOTO MpaBa — 3TO CUCTEMa HOPM M TPABOBBIX
MHCTUTYTOB, IMEIOIIHX LENBI0 PETYIMPOBaTh HANOOIeEe 00IIe YePThI IPOIeCCyaTbHBIX OTHOIIE-
HUI, BCE CTaNK apOUTPAKHOTO MpoIiecca.

OO0mas yacTh BKIIOYAET B ce0s CIEIYIOINE UHCTUTYTHI:

1) mpaBoCyOBEKTUBHOCTD, ONPENENAIONas KPYr CyOBEKTOB apOUTPaXHOTO MPOIEeCCyab-
HOTO TIpaBa, apOUTpakHbIE MPOIeCCyabHbIE TIPABO— H J€E€CTIOCOOHOCTH;

2) NOBEIOMCTBEHHOCTb;

3) mporieccyanbHbIe CPOKH;

4) noka3arenbCTBa;

5) cyneOHbIe pacXosl;

6) cyneOHbIe mTpadbl.

B 00m1y1o 9acTh BKIIOYAIOTCS TAKKe HOPMBI-3a]1a4l U HOPMBI-TIPHHIIUTIBL.

OcobenHast YacTh apOUTPAKHOTO MPOLIECCYATBHOTO MPaBa BKIIIOYAET B ce0s HOPMBI, 00b-
€IMHSEMbIE B CIIEIMAIbHBIE HHCTUTYTHI. TaKUX CIEIHaTbHBIX HHCTUTYTOB — IIECTh (CO0Opa3HO
KOJIMYECTBY CTAIMM apOUTPaKHOTO MPOIIecca):

1) mpou3BOACTBO B CyJie IEPBON MHCTAHLINU;

2) NpOU3BOACTBO B aNe/UISIIMOHHON HHCTAHIUHY;

3) Npou3BOACTBO B Cy/I€ KaCCAIIMOHHON MHCTAHIINU;

4) npou3BOACTBO B Cy/i€ HaA30PHOM MHCTAHIUY;

5) mepecMOTp CyaeOHBIX aKTOB TI0O BHOBH OTKPBIBIIUMCS OOCTOSITEIILCTBAM;

6) UCIIOJTHUTEIBLHOE MTPOU3BOACTBO.
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6. MpuHUNNBLI apouTpaxHoro
npoueccyanbHOro npaBa n X cuctema

[IpuHUHKIIBI — 3TO OCHOBHBIE PYKOBOSIINE MOJOXKEHUS, TEOPETUUECKHE UJIEU, OTpa)ae-
MbI€ U 3aKperuisieMble MpaBoM. [[pyuHIUITBI aIMUHUCTPATUBHOTO MPOIIECCa — 3TO TaKas UCXOJIHAS
YCTaHOBKa, MOCPEICTBOM KOTOPOU OMPEENSIIOTCSI 0OCOOCHHOCTH, Crelu(uKa, Ha3HAueHUE aaMU-
HUCTPATUBHO-TIPOLECCYAIbHON NIE€ATEIbHOCTH, KOTOpasl JOKHA HAWTU 3aKpEIJICHUE B HOPMAaxX
MpaBa, MOCKOJIbKY TOJBKO B 3TOM Cllydae MPUHIIUI IPUOOpETAET MPaBOBOM XapaKTep.

[IpuHIHMmaMu apOUTPa)KHOTO MPOIIECCYANTBbHOTO MpaBa SBISIOTCS 3aKpeleHHbIE B HOpMax
apOUTPaKHOTO MPOIECCYaTHHOIO MpaBa MPABOBbIE MOJOKEHUS, KACAIOLIUECS OTIPABICHUS TIpa-
BOCynus B cepe X031UCTBEHHOM IOPUCIUKIIMU U OTPaKaolMe 0OCOOCHHOCTH AaHHOW OTpaciu
npaBa. OHu 3akperuieHsl B Koncturyuun PO, denepanbHbIXx KOHCTUTYLHMOHHBIX 3akoHaXx «O
cynebHoii cucreme PD» u «O06 apbutpaxHsix cygax B PD», ApOuTpakHOM IporeccyaabHOM
konexce PD.

3HayeHMe MPUHIIAIIOB 3aKJIFOYAETCS B TOM, YTO OHU:

— SABJISIIOTCSI OPUEHTHUPOM B HOPMOTBOPUYECKOM IEATEIILHOCTH MPU COBEPILIEHCTBOBAHUH 3aKO-
HOJIaTENLCTBA;

— TIO3BOJISIIOT apOUTPaKHOMY Cyly OOECHEUUTh MPAaBHIBHOE MOHMMaHUE apOUTPa)KHOTO
MPOLIECCYATIbHOTO 3aKOHO/IATEIbCTBA U BEPHO €0 MPUMEHSTh B COOTBETCTBUH C IEHCTBUTEIbHBIM
cMmbicioM. CucTema NPUHIMIIOB — 3TO COBOKYITHOCTH BCEX MPUHILIUIIOB apOUTPaXKHOTO MPOIECCY-
aJbHOTO MpaBa B UX B3aUMOCBSI3U U B3aUMOOOYCIIOBICHHOCTH.

[IpunHnune! 11000 OTpaciau npasa, B TOM YUCIIEe U apOUTPAN]HOTO MPOIECCYaTbHOrO, TECHO
B3aMMOCBS3aHbI MeX 1y c000i1 1 00pa3yIoT OIHY JTOTHUYECKYyIo cucTeMy. Hapylienue ogHOro mpuH-
1114, HAIPUMEP HEMOCPEACTBEHHOCTH, IPUBOIUT, KaK MPAaBWIIO, K HAPYIICHUIO APYTOTr0 MpPHH-
[MIAa — 3aKOHHOCTH — WJIM BCEW 1enu NpuHUMNOB. OAHU NMPUHLMIBI B 3TOW CUCTEME MOXKHO
paccMarpuBaTh B KauecTBE rapaHTuil peanusauuu apyrux. [lon kimaccudukarueil mpuHIMIIOB
MOHUMAETCS JeJIEHUE UX COCTaBa Ha OT/IeJIbHBIE TPYTIIHI 10 KAKOMY-JINOO MPU3HAKY, Ha36IBAEMOMY
OCHOBaHHUEM KJlaccU(HKaIuy.

[To 0OBeKTy perynupoBaHUs BeChb COCTaB MPUHIMUIOB apOUTPa’KHOTO MPOIECCYaTbHOTO
IpaBa JEIUTCA Ha IBE OOJBIINE IPYyTIbL:

1) mpUHLHUIBI OpraHu3alMOHHBIC (CYI0yCTPOMCTBEHHBIE), OMPEACISIONIUE YCTPOUCTBO
apOUTPaKHBIX CY/IOB;

2) npuHIUIBI (yHKIIMOHATBHBIE (CYIOMPOU3BOACTBEHHBIE), OMPEACISAIONINE MPOIECCyalb-
HYIO JI€ATEJIbHOCTD Cy/1a M YY4aCTHUKOB ITpOLiecca. DTO MPUHLIUI 3aKOHHOCTH; PUHLIMII FOpUIUYE-
CKOM MCTHHBI; MPUHLIUI AUCTIO3UTUBHOCTH; TPUHIUII COCTA3ATEIbHOCTH; IPUHIUII IPOLECCyallb-
HOT'O paBHOIIPaBUs CTOPOH; MPUHITUIT HEMOCPEICTBEHHOCTH;, MPUHIIUI HEMPEPHIBHOCTH; TPUHIIUIT
[JIJACHOCTH; IPUHIUI S3bIKA CyJONPOU3BOICTBA.

I. Opranu3anuoHHbIe NPUHUUIBI

Koncturyuust PO 1993 r. macur, yto npaBocyaue B Poccuiickoit @eaepannn ocymiecTBis-
eTcs ToJbKo cyaoM. CyneOHasi BIacTh OCYIIECTBISACTCS MOCPEICTBOM KOHCTUTYIIHOHHOTO, TPaX-
JAHCKOT0, aIMUHUCTPATUBHOTO U YTOJIOBHOTO CyAONPOU3BOACTB. [IpHHIHMI OCyIiecTBICHUS Tpa-
BOCYIHUs TONbKO apOuTpakueiM cymoM (cT. 1 AIIK) paccmarpuBaeTcsi B Ka4yeCTBE OTPACIEBOTO
HapSy ¢ JPYTUMU MPUHIIUIIAMHU apOUTPAKHOTO CYAOMPOU3BOCTBA.

ApOUTpakHBIN Cyll — CAMOCTOSATEIbHBIA OpPraH rocyJapCTBEHHOW BIACTH, 3aHHUMAIOIIUN
ocoboe MecTo B cyaebHoi cucteme. Mcxoas us atoro:
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1) TonbKO apOUTPAKHBIE CYJIBI, CO3TJAHHBIE B ITPETyCMOTPEHHOM 3aKOHOM TTOPSIIKE H C IETHI0
pa3penIeHns JKOHOMHYECKHUX CIIOPOB, MOTYT OCYIIECTBIISATh MPABOCYINE;

2) TOJNBKO apOUTpakHBIE Cybl BIpaBe (M 00s3aHBI) OCYIICCTBIIATH CBOIO CHEIUPUICCKYIO
NESATEIIbHOCTh B apOUTPaKHOM TpolieccyanbHO (opMe — B MOPSIKE, YCTAHOBICHHOM HOPMaMU
apOUTPaKHOTO TMPOIECCYANLHOTO MpaBa. JTa popMa HE MOXKET OBITh HCIIOIB30BaHA HU OIHUM
IOPUCIUKIIMOHHBIM OPTraHOM IIPH PACCMOTPECHUU U Pa3pEeIICHUH JCIT;

3) TONBKO apOUTPaKHBIC CYABI MOTYT OCYIICCTBIIATH MPABOCYAUE IO SKOHOMHUYCCKUM M
WHBIM CIIOpaM, OTHECEHHBIM (heiepaIbHBIM 3aKOHOM K UX BEJCHHIO.

IIpyHIUI HE3aBUCHUMOCTH CyIel ¥ NOXYUHEHHS UX TOJIbKO 3aKoHY (cT. S AIIK)

[Ipu ocymiecTBieHnU MPABOCYAUS CylbU apOUTPAKHBIX CYJ0OB HE3aBUCHUMBI, IOAYUHSIOTCS
tonsko Koncrurymu Poccuiickoit deaeparuu u deaepanbHOMy 3akoHy. Kakoe-mmb6o moctopoH-
Hee BO3JEHCTBUE Ha Cyned apOUTpakHbIX CyA0B, BMEIIATENbCTBO B UX JAEATEIBLHOCTH rocyaap-
CTBEHHBIX OpPIaHOB, OPraHOB MECTHOI'O CaMOYINpPAaBJIEHMsI, UHbIX OPraHOB, OPraHU3ALUN, JOIK-
HOCTHBIX JIMI] MJIM TPaKJlaH 3allpelialoTcsl U BIEKYT 32 COOOM OTBETCTBEHHOCTh, YCTaHOBIEHHYIO
3aKOHOM.

[IpuHIMI HE3aBUCUMOCTH CyAEH NEHCTBYET Ha BCEX CTAaAUSAX apOUTPa)xKHOro Ipolecca u
oOsi3aTenieH s cyaeil Bcex apOUTpakHbIX CynoB. OH IPOSBISIETCSI BO B3AUMOOTHOLIEHUSIX, CKJIa-
JIBIBAIOIIMXCA BHYTPU COCTaBa cyaa (MpU KOJJIETMaJIbHOM PAaCCMOTPEHHUU JEJa), B OTHOLIEHMSIX
HIDKECTOSIILIMX CYJIOB C BBIIIECTOSIIIMMU, B €IMHON cUcTEME apOUTPaXKHBIX CYJI0B, B OTHOLIEHMSIX
cyza ¢ ApyrMMHU YYaCTHUKaMM IIPOLEcca U IpaX1aHaMu, TOJKHOCTHBIMU JIMIIAMU, TOCY/IapCTBEH-
HBIMU U MHBIMU OpraHaMHU, OPraHU3alMsIMU, HE YYACTBYIOLUMHU B JIEJI€.

lMapanTun He3aBUCUMOCTH Cyleill apOUTPaXKHOTO CyJa yCTaHaBIMBalOTCA (eaepaabHbIMU
3akoHamu. Cpeau Hux BaxkHoe 3HaueHue nmeer ®K3 «O craryce cyzmei», B COOTBETCTBUU
C KOTOPBIM HE3aBHCHUMOCTH CYAbH 00€CIEUMBAETCS: MPEAYCMOTPEHHOM 3aKOHOM IPOLIETypOi
OCYUIECTBJICHUSI MPABOCY/US; 3alIPETOM IIOJ] YTPO30i OTBETCTBEHHOCTH YbEro Obl TO HU OBLIO
BMEIIATENbCTBA B JAEATEIBHOCTh MO OCYILIECTBICHUIO MPABOCYIUS; YCTAHOBJIEHHBIM MOPSIKOM
IPUOCTAHOBIICHUS U MPEKPALLEHUS TTOJIHOMOYMN Cy/IbU; IIPABOM CyAbH Ha OTCTaBKY; HENIPUKOC-
HOBEHHOCTBIO CY/ICH; CHCTEMON OpPraHoB CYIEHCKOTO COOOIIECTBa; MPEIOCTABICHUEM CYIbE 3a
CUET TOCyIapCcTBa MaTEPUATBHOTO U COIUAIIEHOTO 00ECIIEYCHHS, COOTBETCTBYIOIIETO €r0 BBICO-
KOMY CTaTycy.

Bcsikoe BMemarenbCTBO B I€ATEIBHOCTD CYAbH M0 OCYIIECTBICHUIO IPABOCYAUS IIPECIIENy-
etcs 1o 3akoHy. Cynbsi He 00s13aH JaBaTh KaKUXJM00 00BbSCHEHUI MO CYIIECTBY PACCMOTPEHHBIX
WM HaXOJSAIIMXCSI B TMIPOW3BOJICTBE JIEN, a TAKKE MPEAOCTABIATh MX KOMY OBl TO HH OBLIO ISt
03HAKOMJICHHS MHAue KaK B CIydasX U HOPSAKE, IPEyCMOTPEHHBIX MTPOLECCYATbHBIM 3aKOHOM.

HesaBucumocTh Cynpu rapaHTHpoBaHa M €ro HENPHUKOCHOBEHHOCTHIO. HemprkocHOBEH-
HOCTb CYJIbU PACTIPOCTPAHSAETCS HE TOJIBKO Ha €r0 JIMYHOCTh, HO U Ha KHUIINLIE, U CITy>)KEOHOE IToMe-
LICHUE, UCIIOJIB3YyEMbIE UM TPAHCIIOPT U CPEACTBA CBSI3U, KOPPECIOHICHIIMIO, UMYILIECTBO U JJOKY-
MeHTbI. Cyqbsi HE MOXKET OBbITh IPUBJICUEH K OTBETCTBEHHOCTH, B TOM YMCJIE 33 BBIPAXKEHHOE UM
IIPU OCYILLECTBICHUM NIPABOCYIUsI MHEHUE U MPUHATOE PEIICHUE, €CIIM BCTYIUBIIUM B 3aKOHHYIO
CHITy IPUTOBOPOM CyZa He OylIeT YCTaHOBJIEHA €0 BHHOBHOCTH B ITPECTYITHOM 3J10YOTPEOICHUH.
VYTon0BHOE €TI0 B OTHOIICHUH CYJIbH MOXET OBITh BO30YXKIECHO TOJIBKO [ €HepanbHBIM MPOKYPO-
pom Poccru uimy au1om, HCIOTHSIOUIUM €ro 00S3aHHOCTH, IPU HAJIMYMH Ha TO COIVIACHsI COOTBET-
CTBYIOIIEH KBATH(DUKATUOHHOW KOJJIETUHU CYICH.

IIpuHIUI cOYeTaAHUA eAUHOJIUYHOIO0 U KOJLJIETHAJTBHOIO COCTABA CYAa IPU paccMoTpe-
HUH J1eJ]1

Jlena B mepBOii MHCTAHLIMU PAacCMaTpPUBAIOTCS CYIbIMU apOUTPAKHOTO Cy/la €AUHOJINYHO,
€CJU KoJUIeTHaIbHOe paccMoTpeHue nena He npegycmorpero AIIK. Tlpu s3Tom oM 1eHCTBYIOT OT

23



I A. KopHun4yk. «OTBeTbl Ha 9K3aMeHaLNOHHbIE BOMPOCHI MO apbuTtpaxHOMY npoueccyanbHOMY npasy»

uMmeHH cyna. KomiernaipbHoe paccMOTpeHHE el B apOUTPa)XKHOM Cy/e NMEePBOM MHCTAHIMKU OCY-
IIECTBIIIETCS B COCTABE TPEX CYy/AEH UIIU CY/IbU U ABYX apOUTpPaKHBIX 3acenareneil. O0g3arenbHbIi
KOJUIETHAJIbHBII COCTAB Cy/la IPEyCMOTPEH IIPU PACCMOTPEHUH B Cy/I€ IEPBOI MHCTAHIIMHU /1€ 00
OCTIapHBAHWU HOPMATUBHBIX MPABOBBIX AKTOB; J€JIa O HECOCTOATENBHOCTH (0aHKPOTCTBE), €CIU
MHOE HE YCTaHOBIICHO (pe/iepabHbIM 3aKOHOM; JIeJIa, HAIIPABIEHHOTO B apOUTPasKHBIN Cy/1 TIEpBOU
MHCTAaHLIMA Ha HOBOE PACCMOTPEHUE C YKa3aHUEM Ha KOJIJIETHAIIBHOE PACCMOTPEHHE.

Jena B apOUTpa)KHOM CyJi€ aneUSIIIHOHHON U KaCcCAallMOHHOM MHCTAHITUH, a TAK)KE B MOPSIAKE
HaJ30pa pacCMaTpPUBAIOTCS KOJUIETHMAJIBHO B COCTABE TPEX MM MHOTO HEYETHOI'O KOJIMYECTBA
cyznei, ecnu nHoe He ycranosieHo AITK.

Bonpocsl, Bo3HUKAIOIKE MPH PaCCMOTPEHUH AeT apOUTPaKHBIM CYIOM B KOJUIETHATBHOM
COCTaBe, pa3pelIaoTcs Cy/bIMU OOJBIIMHCTBOM rosiocoB. HUKTO M3 cynell He BpaBe BO3IEp-
xarbcs oT rojgocoBanus. IlpencenarenscTByomuii B 3acefanuu rojgocyet nociaeniuM. Cynbsi, He
COIJIACHBIN C penIeHneM OONBIIMHCTBA, 0053aH MOIMUCATH ATO PEIICHHE W BIIPABE M3JIOKHUTH B
NUCHbMEHHOM BUJE CBOE 0CO00€ MHEHUE, KOTOPOE MPUOOIIAETCS K A€y, HO HE OIVIAIIaeTCs.

II. ®yHKuMoHaIbHBbIE IPUHIUIBI

B Konctutyuuu PO conepkarcs cienyromue NpUHLUIB apOUTPasKHOTO CYIOINPOU3BOJI-
CTBa: PaBEHCTBO OpraHU3aIMil U TpaxaaH Mepes] 3aKOHOM | cyzioM (cT. 19); ocymiecTBieHue npa-
BOCY/IHSI TOIBKO apOUTPaXKHBIM CYIOM IO SKOHOMHYECKUM WM MHBIM CIIOpaM, OTHECEHHBIM 3aKO-
HOM K ero BefieHuto (cT. 118); He3aBUCUMOCTH Cy/Iel U MOAYMHEHNE X TOJIBKO 3akoHy (cT. 120);
macHocTh (cT. 123); coctazarenbHOCT (CT. 123); mpolieccyalibHOE paBHOIIpaBue CTOPOH (CT. 123);
HA3HAYaEeMOCTh Cy/Ie apOUTpaKHBIX cya0B (CT. 128) u ap.

B Konctutyunn PO 3akpernieHsl ¥ MHOTME OPYTME€ HOPMBI, UIMEIOIIUE HEIIOCPEACTBEHHOE
OTHOIIEHUE K apOuTpakHOMY Tpoiieccy. Tak, B CcT. 46 3alucaHo, YTO KKJIOMY TrapaHTHUPYETCs
cyneOHas 3aluTa ero mpaB ¥ cBoOo. Permenus u nerictBus (1au 6e31€MCTBUE) OPraHOB ToCyaap-
CTBEHHOMW BJAacTH, OPIraHOB MECTHOTO CaMOYIPAaBIECHUs, OOIIECTBEHHBIX O0ObEIUHEHUMN U JOK-
HOCTHBIX JIMI] MOTYT OBITH 00aI0BaHbI B CY/I.

Cornacuo 1. 1 ct. 47 Konctutyunu P® HUKTO HE MOXKET OBITh JIMIIIEH ITpaBa Ha pacCMOTpe-
HUE €ro JIeJia B TOM CyJI€ M TEM CYAbEH, K MOJCYITHOCTH KOTOPbIX OHO OTHECEHO 3aKOHOM.

B cootBerctBHH cO cT. 50 ITpH OCYIIECTBIEHUH IPABOCYAMS HE 10Ty CKAETCS UCTIOIb30BAHNE
JI0Ka3aTeJIbCTB, MOIYYEHHBIX C HapyllIeHueM (eepatbHOro 3aKOHa.

B cuny ct. 51 Koncruryuun PO HukTo He 00s3aH CBUIETENBCTBOBATh IPOTUB CEOsl CaMOro,
CBOETO CYIpyTa 1 OJIM3KUX POJCTBEHHUKOB, KPYT KOTOPBIX OIpeensieTcs (enepaabHbIM 3aKOHOM.
denepatbHBIM 3aKOHOM MOTYT yYCTaHABIMBATHCS WHBIE CIydal OCBOOOXIEHHUS OT 0OS3aHHOCTHU
JlaBaTh CBUJIETEIICKHUE [TOKA3aHUS.

CBoe nanpHeiimee pa3Butie (GpyHKIIMOHATBHBIE TPUHIHMIIE Toay4riu B AIIK PO.

IIpuHIMI 32aKOHHOCTH IIPH PACCMOTPEHUH e apOuTpakHBIM cyaoM (cT. 6 AIIK)

3aKOHHOCTb NPU PACCMOTPEHUU JIEJI apOUTPAKHBIM CYI0M OOECIEUnBAETCsl MPaBUIIbHBIM
IPUMEHEHUEM 3aKOHOB M MHBIX HOPMAaTHBHBIX IPABOBBIX aKTOB, a TaKXe COOJIOIEHUEM BCEMU
CyZIbSIMU apOUTPAKHBIX CYJI0B ITPaBUJI, YCTAaHOBJIEHHBIX 3aKOHOJIATEILCTBOM O CY/IOIIPOM3BO/ICTBE
B apOUTpaKHBIX Cy/ax.

3aKOHHOCTh B apOUTPAKHOM CYJONPOU3BOJCTBE O0ECIIEUUBAECTCS HE TOJBKO MPAaBUIIbHBIM
PUMEHEHHEM HOPM MaTepPHaILHOTO MTPaBa M COOMIOEHIEM BCEMH CYIbSIMH apOUTPAXKHBIX CYI0B
IpOLECCYaIbHbIX MpaBui. ['apaHTUAMU 3aKOHHOCTU B apOMTPa)XKHOM CYIONPOU3BOJCTBE SIBJISA-
I0TCSl IPUHIUIBI apOUTPAKHOTO IPOLECCYaTbHOIO MpaBa, B 0COOEHHOCTU MIACHOCTb, IyOIny-
HOCTb PaCCMOTPEHHUS JIeJ1a, HaJIMYUE MOILHOTO OXPAHUTEIBHOIO OJ0Ka, BKIIOYAIOLIETO anesuis-
LUOHHOE IPOU3BOJACTBO, KACCALIMOHHOE MPOM3BOIACTBO, HAI30PHOE IPOU3BOIACTBO, IEPECMOTP
110 BHOBBH OTKPBIBIIMMCSI OOCTOSITETILCTBaM BCTYIHUBIIMX B 3aKOHHYIO CHIIy aKTOB apOHTpax-
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Horo cyna. CoOmtoieHre 3aKOHHOCTH B apOUTPaKHOM Tpoliecce 00ecTeunBaeTcst U MpeayCcMoT-
PEHHBIMH 3aKOHOM HEOJaronpusSTHBIMH MOCIIEICTBUSMHE, HACTYTAIONINMH B CIIyyae HapyIICHHS
CYZIOM, JPYTHMHU yYaCTHUKaMU Mpoliecca HOPM IIPOLECCyabHOTO IIpaBa.

3aKOHHOCTb B JIESTEIBHOCTH apOUTPAXKHBIX CYAOB O3HAUAET MOJHOE COOTBETCTBHE BCEX
pEeIIeHHI ¥ TOCTaHOBJICHUH apOUTPaKHBIX CYIOB U MPOLECCYANbHBIX JEHCTBUH CYIOB ¥ y4aCTHHU-
KOB IIPOLIECCA, COBEPIIAEMBIX ITPH PACCMOTPEHUN S3KOHOMUYECKUX U UHBIX CIIOPOB, HOPMaM Mare-
PpHAIBHOTO U MPOLIECCYAILHOTO MPaBa, T. €. 3aKOHY.

IIpuHIUI paBeHCTBA Beex nepen 3aKko0HOM M cyaoM (cT. 7 AIIK)

[IpaBocynue B apOUTpa)KHBIX Cydax OCYLIECTBISETCS HAa HayajaxX paBEHCTBA BCEX IEpeEN
3aKOHOM M CYJIOM HE€3aBHCHMO OT I0jla, pachl, HALIMOHAIBHOCTH, SI3bIKa, IPOUCXOKIACHUS, UMY-
IIECTBEHHOTO M JIOJDKHOCTHOTO TOJOXKEHHSI, MECTa JKUTEIbCTBA, OTHOUICHUS K PEIUTUH, YOeK-
JICHUH, TIPUHAJUICKHOCTH K OOIIECTBEHHBIM OOBEIMHEHHUSAM U IPYTHX 00CTOSTENHCTB, PABEHCTBA
BCEX OpraHM3alUi Mepe 3aKOHOM U CYIOM HE3aBHCHMO OT OPraHM3allMOHHO-TIPABOBON (HOpMBI,
(hopMBI COOCTBEHHOCTH, MMOTYMHEHHOCTH, MECTa HAXOXKACHUS M JPYTUX OOCTOSTEIBCTB.

ApOutpaxsblii cyJ1 00ecrieunBaeT paBHYIO Cy/1e€0HYIO 3allUTy [IpaB U 3aKOHHBIX HHTEPECOB
BCEX JIUI], Y4aCTBYIOIIUX B JEJIE.

OTOT NPUHLIMII JEHCTBYET BO BCEX CTAAMSIX apOUTPaKHOTO IMpoLecca, Tak:

1) apOuTpaxkHbIil Cy/ MPU pa3pelIeHn YKOHOMUYECKUX CIIOPOB MPUMEHSIET TPakIaHCKUE U
MHbIE MaTepUaIbHbIE 3aKOHBI KO BCEM MPEANPUATUSAM U IpakJaHaM B paBHOI Mepe;

2) nmpaBoOBOE MOJIOKEHUE JTI000TO YUYACTHUKA apOUTPAKHOTO MPOIIECCa OMPELIISICTCS JIUIIb
€ro MpoLECCyalbHbIM CTaTyCOM (HCTEL, OTBETUUK, TPETHE JIULIO, 3asBISIOIIEE CAMOCTOATEIbHbIC
TpeOOBaHUS HA MPEIMET CIIOPa, CBUECTENb, IKCIIEPT U JIP.) M HUKAK HE 3aBHCUT OT TOTO, KTO SIBJIS-
€TCsl y4aCTHUKOM Ipoliecca. JIuna, 3aHuMarole oJJHo 1 TO e IPOLECCyaabHOE MOJI0KEHNE, BCE-
IJa HaJIeJSIFOTCSl OIMHAKOBBIMU ITPaBaMU;

3) npaBocynue o BCeM IKOHOMUYECKUM M UHBIM CIIOpaM, OTHECEHHBIM 3aKOHOM K BEJCHUIO
apOUTPaKHOTO CyJa, OCYIIECTBISAETCS TOJIBKO CyJaMH, BXOJSIIMMU B €IMHYIO CUCTEMY apOUT-
paxkHbIX cynoB. Co3aHne KakKux-I1u00 CrealbHBIX CY/I0B, pACCMAaTPUBAIOIINX SKOHOMUYECKHE
CIIOpBI, 3aKOHOM HE MPETYCMOTPEHO.

IIpunuun pasHonpasus cTopoH (ctT. 8 AIIK)

CropoHbI OJIB3YIOTCS PABHBIMU ITpaBaMM Ha 3asiBJIEHHE OTBOJOB M XOAAaTalCTB, IPEICTaB-
JIEHHE JJ0KAa3aTeJbCTB, y4acTUE B UX UCCIIEJOBAHUU, BHICTYIUIEHUE B CY[IEOHBIX MPEHUSX, Hpea-
CTaBJICHHUE apOUTPaKHOMY CyAy CBOUX JOBOAOB M OOBSICHEHUI, OCYIIIECTBIIEHUE UHBIX IIPOLIECCY-
aJlbHBIX IIpaB U 00s13aHHOCTEN, peaycMoTpeHHbIX AITK.

ApOuTpaxHbIi Cy/1l HE BIPaBe CBOUMHU JICHCTBUSAMU CTaBUTh KaKyrOJIUOO U3 CTOPOH B IIpe-
UMYILECTBEHHOE MOJIOKEHUE, PABHO KaK M yMaJIATh [IpaBa OHOM U3 CTOPOH.

Kakue-nmubo ropuanyueckue npeumMyIecTa 0JHOW CTOPOHBI IEPE] APYroi B apOUTpaKHOM
IPOLIECCE UCKIIOUAIOTCS TAKKE U B TOM CIIydae, €CIM OJHOW U3 CTOPOH B JEJIE SIBJIAETCS MPOKY-

parypa.
Hapymenue npuHumna paBHONpaBusi CTOPOH IPUBOAUT K OTMEHE CY/I€OHBIX aKTOB.

IIpuHIMI IMCIIO3UTHBHOCTH

HpI/IHIII/IH AUCIIO3UTUBHOCTU 3aK/IIOYACTCA B BO3MOKHOCTH YYAaCTBYIOIIUX B JACJIC JIMI U B
IIEPBYIO 0YEepelb CTOPOH PACIIOPAKATHCA CBOUMMU MaTepHUajIbHbBIMU U IIPOLIECCYyaIbHBIMU IIPABAMH.
I'paxxnane (puznyeckue JIHMIA) ¥ OPUITICSCKHIE JTUIA TPUOOPETAIOT U OCYIIESCTBISIOT CBOU TPaXK-
JTaHCKUE TpaBa cBOEHl Bojell U B cBoeM uHTepece. OHU CBOOOIHBI B YCTAHOBJIEHUH CBOUX MpPaB U
00513aHHOCTEH Ha OCHOBE JJOTOBOPA U B ONIPE/IETICHUH JIFOOBIX HE IPOTUBOPEYALINX 3aKOHO/IATEIb-
CTBY YCIJIOBHH JOTrOBOpA.
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CBobona neiicTBUi CTOPOH, HO B paMKax 3aKOHA, ONPEACISET M CYIIHOCTh apOUTPaKHOTO
npouecca. ApOUTpaxHbI MPOLECC MO KOHKPETHOMY CIIOPY BO3HMKAET TOJBKO MO 3asBICHUIO
3aNMHTCPCCOBAHHBIX JIUII, O6paTI/IBIHI/IXC$I 3a 321H1PITOI>1 CBOHMX HAPYIICHHBIX IIPpaB U 3aKOHHbIX WHTC-
PECOB. B coorBeTcTBUM C MMPUHIUIIOM JUCITIO3UTUBHOCTU CTOPOHBI I10 CBOEMY COMNTAICHUIO MOTYT
nepenarb Crop Ha paspelleHue TpeTeickoro cyna. Ecnu B 3akoHe yCTaHOBJIEHA albTepHATUBHAS
HOACYAHOCTbH ISl IaHHOTO BHJA MCKA, TO MCTEI] BIIpaBe BHIOPATh apOUTPaXHBIH Cy/ IO CBOEMY
YCMOTPCHHUIO. I/ICTGH BIIpaBC O0 MPUHATHUA PCIICHUA U3SMCHUTH OCHOBAHUEC WUJIW NPCIMET NCKOBBIX
Tpe6OBaHHfI JINOO0 OTKa3aThbCs OT McKa. OTBETYHK BIIpaBC NPU3HATH UCK IMOJTHOCTBHIO UJIN YaCTUYHO.
CTOpOHBI MOTYT B XO€ CyAeOHOTO pa30MpaTenbCTBa JOCTUYh MUPOBOTO COTJIAIICHHS, KOTOPOE
oopmisiercst umu mucbMeHHO. CBOOOIA pacTIOpSIIUTEIBHBIX IEHCTBHI CTOPOH UMEET HEKOTOPBIC
mpeacinbl, T. €. OrpaHU4YCHUs, OIPCACIACMBIC B MHTCPCCaX IMIPUHIUIIA 3aKOHHOCTH. TaK, ap6I/ITpa>1<-
HBII CyJl HE IPUHUMAET OTKa3a UCTIAa OT MCKa, YMEHBIUICHHUS] UM pa3Mepa UCKOBBIX TPEOOBAHUM,
IpU3HAHMS OTBETUMKOM MCKA, HE YTBEPXKIAET MUPOBOTO COMIAIIIEHUS CTOPOH, €CIIM 3TO IPOTUBO-
pPEUUT 3aKOHY WJIM HapylLIaeT MpaBa JApPYrux Jull. B 3Tux ciydasx cyn paccMarpuBaeT Jeso IO
cymiecTBy (cT. 49).

IIpunuun cocrszarebHOCTH cTOPOH (cT. 9 AIIK)

CocTs3aTeNbHOCTh — OIMH M3 OCHOBOIOJIAralONIMX MPUHIUIIOB apOUTPakKHOTO CYA0IpO-
U3BOJICTBA — CO3AA€T OJAronpUsATHBIE YCIOBUS AJIs BBISICHEHHSI BCEX OOCTOSITENIbCTB, UMEIOIINX
CYLIECTBEHHOE 3HAYEHUE IS JIeJ1a U BBIHECEHHUS 000CHOBAHHOI'O PELICHMSL.

JIuna, yyacTByIOLIME B JIeJ€, BOPaBe 3HaTh 00 apryMeHTax Jpyr Apyra /10 Hayajia cy1e0HOro
pazbuparenbcTBa. KaxkioMy Nuily, y4yacTBYIOLEMY B Ji€Jie, FapaHTUPYETCs MIPaBO MPEACTaBISTH
JI0Ka3aTeabCcTBa apOUTPAKHOMY CyAy U IPYTOil CTOPOHE 110 A€y, 00eCIIeYBaETCsI IPABO 3asIBIISATh
XOJlaTaiicTBa, BHICKA3bIBaTh CBOU JOBOBI U COOOPaKEHMsI, 1aBaTh OObSICHEHHUS 110 BCEM BO3HUKAIO-
MM B XO/IE€ PACCMOTPEHUS JIeJIa BOIIPOCaM, CBA3aHHBIM C MIPEICTaBICHUEM J0Ka3areiabCTB. JInna,
y4acTBYIOILIME B JIeJIe, HECYT PUCK HACTYIUICHUS MOCJEICTBUN COBEPILECHUS UM HECOBEPILEHUS
VMU IIPOLIECCYAJIbHBIX JE€HCTBHM.

[IpuHUMn cocTA3arenbHOCTU B apOUTPaKHOM CYIOIPOU3BOACTBE MPEANOIaraeT U akTUB-
HOCTB cy/a. XOTs 3aKOH OOS3bIBAET JIUII, YYaCTBYIOUINX B Jieje, B 000CHOBaHHE CBOMX TpeOoBa-
HUI U BO3paXEHUH yKa3bIBaTh IOPUAWYECKU 3HAYUMBbIE JUIS Jieda (PaKThl, HO OKOHYATEJIbHO 3TU
(akThI (IpeAMeT TOKa3bIBaHMS ) 00513aH ONPEICIIUTh ApOUTPAXKHBIN cyn. Eciu (hakThl, cocTaBmsio-
M€ MIPEeIMET 10Ka3bIBaHUS, ONIPECIICHBI HETIOIHO, Cy/ 00s3aH HeJoCcTatoImue (paKkThl IOCTaBUTh
Ha paccMoTpeHue 1o cBoed muunmaruee. CornacHo cT. 270 AIIK pemenue moanexuT OTMEHE,
€CJIM apOUTPaKHBIN Cy/l HETIOJIHO BBISICHUII OOCTOSITENIbCTBA, UMEIOIINE 3HAaYEHUE AJIs Jena.

VY4acTHUKH Tpoliecca, He MMEIOIIIEe BO3SMOXKHOCTH CAMOCTOSITENIFHO TOIYYUTh HEO0OX0IU-
MBbI€ J0Ka3aTeIbCTBA, BIIpaBe 0OpaTUTHCS B apOMTPaKHBIN Cy/1 ¢ X0AaTalicTBOM 00 UCTpeOOBaHUU
TaKMX Jl0Ka3arenbcTB. Eciy xonaraiicTBo 000CHOBAHO, Cyll YIOBJIETBOPSET €T0.

IIpuHUIMNI coyeTaHUs YCTHOCTH U MMMCbMEHHOCTH Cy1e0HOro pa3duparejbcTBa

ApOuTpakHbI IPoOLIECC CTPOUTCS Ha COYETAHUU JIByX HA4YaJl: YCTHOCTU M MUCHbMEHHOCTH.
[Ipeobnanaromiee 3Hau€HUE B 3TOM COYETAHUM NPUIAETCS YCTHOCTH, XOTSl CTOPOHAM, apOUTpaxK-
HOMY Cy[y ¥ APYI'MM Y4YaCTHHKaM IIpoliecca MPUXOAUTCA MPEUMYLIECTBEHHO 3aKpEIUISTh CBOU
OTHOILIEHHUS ¥ COBEPIIATh MPOLECCyalbHblE AEUCTBUS B MUCbMEHHOU (hopMe.

IIpuHIMNBI HeNPEePBIBHOCTH U HENOCPEACTBEHHOCTH Cy1e0HOro pazduparejbcTBa (CT.
10 AIIK)

ApOuTpaxHbIil cya pHu pazdupare’abCcTBe Aeiia 00s3aH HEMOCPEICTBEHHO HCCIIEI0BATh BCE
JI0Ka3aTesIbCTBA 10 feny. Jloka3arenbcTBa, KOTOphIE He OBUIN IPEIMETOM HCCIIE0BAHUS B Cy/1e0-
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HOM 3aC€IaHNH, HE MOTYT OBITh NOJIOKEHBI APOUTPAKHBIM CYIOM B OCHOBY IPHHUMAEMOTO Cy/1e0-
HOTO aKTa.

CoracHO 3TOMY NPHHIUIY CYIEOHBIH aKT MOKET ObITh 0OOCHOBAH TOJBKO TEMH JIOKa3a-
TENbCTBAMHU, KOTOPBIE UCCIIEOBAHBI B CYI€OHOM 3aCE€IaHnU B X0JI€ pa30upareiabCcTBa Jena.

[Ipu paccmoTpeHuu ena apOUTpakHbIN Cy/l TOJKEH HETIOCPEICTBEHHO UCCIIEI0BATh JOKa-
3aTeNbCTBA 110 JEIy: O3HAKOMUTBHCS C TUCBMEHHBIMU JI0KA3aTeIbCTBAMH, OCMOTPETh BEILIECTBEH-
HbIE JIOKAa3aTeJbCTBA, 3aCiIyllaTh OOBSCHEHUS JIML, YYacTBYIOIIUX B JeJie, IOKa3aHUs CBUIETE-
JeH, 3aKJIIOYEHUs] SKCIIEPTOB, a TAK)KE OIIACUTh TAKHE OOBSCHEHUS, MMOKa3aHUs, 3aKJIIOYEHMUS,
IPEICTaBICHHBIC B MUCbMEHHOU popme. Bocmpoussenenue ayano— v BUICO3AMUCEH TPOBOIUTCS
apOUTPaKHBIM CyIOM B 3ajie Cy[eOHOro 3acelaHus WK B UHOM CIEIMAIbHO 000PY/10BaHHOM JJIst
3TOM LEIU MTOMELIECHHH.

[IpuHUMI HEMOCPEACTBEHHOCTH B apOUTPa)XKHOM IpOLIeCcCce AEUCTBYET HE TOJIBKO MPU pac-
CMOTPEHMH JIeJ1a CyIOM IEPBOM MHCTAHIMM, HO ¥ Ha IPYTUX CTaAMAX MpOLECCa.

C neiicTBMEM NPUHILIMIIA HEMOCPEACTBEHHOCTU B apOUTPAKHOM IPOLECCE TECHO CBSI3aHO
YCTaHOBJIEHHOE 3aKOHOM TPEOOBaHUE O HEU3MEHHOM COCTABE CyJIeH, pacCMaTpUBAIOLIUX KOHKPET-
Hoe Jeno. B ciydae 3aMeHBl CyabM pacCMOTPEHHUE Jefla HaYMHAeTCs CHavajia (IPUHLIMIT Helpe-
PBIBHOCTH). DTO MO3BOJISIET HOBOMY CY/Ib€ JIMYHO BOCHPHUHATH BCE JI0KA3aTENIbCTBA U HApaBHE C
JIpyrUMHU 00CYKIaTh UX B COBELIATEIbHON KOMHATE.

Hapymienre npuHIMNOB HEMOCPEACTBEHHOCTH U HENPEPBHIBHOCTH SBJISIETCS OCHOBAHUEM K
OTMEHE BBIHECEHHOTO apOUTPaKHBIM CYJ0OM PELIEHHUS.

[MpuHnun riacHocTu cyredHoro pazoupareiancrsa (ct. 11 AIIK)

Pa3zbuparenscTBO €7 B apOUTPaKHBIX Cylax OTKpbITOe. Pa30uparenbecTBO fenna B 3aKpbITOM
CyZ1e0HOM 3acelaHuu JIOIYCKAeTCs B CIIydasiX, €CJIM OTKPBITOE pa30MpareabCTBO Jiea MOKET IIpU-
BECTHU K Pa3MIALICHUIO TOCYITapCTBEHHOM TalHbI, B UHBIX CIIy4asiX, IPEeAYyCMOTPEHHBIX (enepalib-
HBIM 3aKOHOM, a TaK)Ke MPH YIOBJIETBOPEHUHU XOAaTalCTBa JIMIA, YYACTBYIOIIETO B JIEJIE U CChI-
Jal0IIETocsl Ha He0OXOUMOCTh COXPaHEHUs! KOMMEPUECKOH, Ci1y>kKeOHOW W1 MHOM OXpaHseMon
3aKOHOM TalHBI.

[Ton mpuHIMIIOM ITTACHOCTH MOHUMAETCSl YCTAHOBJICHHBIN 3aKOHOM IOPSIOK pa30upaTelib-
CTBa JIeJT apOUTPaKHBIM CYJIOM, MPEAYCMAaTPUBAIOIINI CBOOOIHBIN JOCTYII B 3aJ1 3aC€aHUN BCEX
KENAOLUX TPaXk/iaH, a TAK)Ke UX MPaBo JejiaTh MMCbMEHHbIE 3aMETKU U (PUKCUPOBATh BCE MPO-
ucxonsniee B 3aie. Hanbosee moMHO MPUHIKI TIIACHOCTH PEaIM3yeTcsl B CyAe NMEpBOil MHCTaH-
UK. 3aKJIIOYATENBHAS YaCTh CTAUH CylIeOHOTO pa30MpaTeIbCTBa — BHIHECEHHE PEIICHHS — ITPO-
UCXOIUT B COBEIIATEIbHON KOMHATE, /1€ IEUCTBYET IPOTUBOIOIOKHOE 110 COJEPKAHUIO MPABUIIO,
IpeaycMaTpUBalollee TailHy COBEIATeIbHOM KOMHATHI.

O pazOuparenbCTBe /ieia B 3aKPHITOM CyJ€OHOM 3aCeIaHUH BEIHOCHUTCS onpeaeneHue. Ompe-
JIeJIEHNE BBIHOCUTCS B OTHOILIEHUH BCEro CyJeOHOro pa30uparenbCcTBa UM €r0 YacTH.

CyneOHble akThl apOUTPAKHBIM CYTIOM OOBSIBIISIOTCS ITyOIHYIHO.

Ipunuun a3bika cynonpoussoacrsa (ct. 12 AIIK)

Cynonpoun3BoACTBO B apOUTPAKHOM CY/I€ BEIETCSI Ha PYCCKOM SI3bIKE — T'OCY/IapCTBEHHOM
s3b1ke Poccuiickont @enepaunu.

Jluam, y9acTBYIOIIKM B JIeJI€ U HE BIIAACIONIIM PYCCKUM SI3BIKOM, apOUTPasKHBIN CyH Pa3b-
SICHSIET U 00ecreurBaeT MpaBo 3HAKOMUTHCS C MaTepUaiaMu JIejia, y4acTBOBaTh B CyJ€OHbIX Jeil-
CTBHSIX, BBICTYIIATh B CyJIE Ha POIHOM SI3bIKE MJIM CBOOOTHO BEIOPAHHOM SI3BIKE OOILICHHS U TIOJIb-
30BaTbCs yCIyraMy IEPEeBOIUUKA.

Hapyuienne ycTaHOBIEHHBIX 3aKOHOM MPOLECCYAIbHBIX MapPaHTUM 3alUThl IPAB JIMIL, HE
BJIQJICIOIUX PYCCKUM SI3BIKOM, SIBIISIETCSI O€3yCIOBHBIM OCHOBAaHHEM K OTMEHE PEIICHUS WU
NIOCTAaHOBJICHHS apOUTPAKHOTO CyIIa.
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7. UCTOYHMKM apOuUTpaxHOro npoueccyanbHOro npasa

Hcrounnku apOUTpaskHOTO MPOIECCYaTbHOTO MpaBa — 3TO MPABOBBIE AKTHI, COACPIKAIIILE
HOPMBI IaHHOW OTpaciu npasa. MIcTouHnKH apOUTPaKHOTO MPOIIECCYaIbHOTO TIpaBa AESATCs Ha
JIBa OCHOBHBIX BUJIA: 3aKOHBI U MOJ3aKOHHBIE HOPMATUBHBIE aKTHhI.

ApOuUTpakHO-TIPOIIECCyaTbHOE 3aKOHOJATEECTBO OTHECEHO K HCKIIOUUTENIEHOMY BEICHUIO
Poccuiickoit @enepanuu. ITo KacaeTcs:

a) 3aKOHO/IaTeNIbCTBA 00 apOUTPaKHOM CYAOMPOU3BOACTBE (T. €. O CUCTEME, MMOJTHOMOYHSX,
nopsiake GopMUpoBaHUs apOUTpaxHBIX cyaoB B Poccuiickoit denepanuu u T. 1.);

0) 3aKoHOAATENHCTBA 00 MCTIONTHEHUH PEIICHUN U MHBIX aKTOB apOUTPaXKHOTO CY/a.

CyObekTsl PO, a Takke MyHUIIMTIANbHBIE 00pa3oBaHusi, (enepanbHble OKpyra HE MOTYT
IPUHUMATh HOPMATHBHbBIE MTPABOBBIE aKTHI O CYIOMPOU3BOICTBE B apOuTpaskHoM cyze. [lopsamox
CYZIOIIPOM3BOJICTBA B apOUTPAKHOM Cy/Ie OTpeesnsieTcs B nepByto odepeanr Koncturynueit PO. B
1. 7 Koncturynun P® 3akpersieHsl OCHOBHBIE MOJIOKEHUS O CylneOHOW BIacTH, MPUHLIUIIAX €
¢yuknuonupoBanus. Koncturyuus PO noanexut HemocpeacTBEHHOMY IPUMEHEHUIO B Cy/1Ie0HOM
MPaKTUKE, OHA UMEET BBICUIYIO FOPUIUYECKYIO CUITY M IPUMEHSETCs Ha Bcel Tepputopun Poccnii-
ckoii denepanu. 3aKOHBI M MHBIE IPABOBBIE AKThI, B TOM YHCJIE U B 001aCTH apOUTPAXKHOTO CYI0-
MPOU3BOJICTBA, HE AOHKHBI TpoTUBOpeunTh KoncTtutynnu PO.

K uucny ¢enepanbHbIX 3aKOHOB OTHOCSATCS:

— obmedenepanpHbie KOMUPHUITMPOBaHHBIE 3aKOHBI, Takue Kak: yactu I-III ['paxkmanckoro
xonekca PO, Bce ente nelicTByronue pasaensl I paxknanckoro kogekca PO 1964 r., a raxxe Koneke
00 aAMMHHUCTPATUBHBIX MpaBoHapyieHusx PO, Hanorossiit kogexc PO u np.;

— 3aKOHBI, PETYJIUPYIOIINE OTAEIbHbIE CTOPOHBI NPEANTPUHUMATEIBCKON U UHOW SKOHOMU-
YECKOH JIeaTeNIbHOCTH (HampuMep, 3aKoH 00 aBTOPCKOM IpaBe U CMEXKHBIX NpaBax, [laTeHTHBIH
3aKOH, 3aKOH O JHIICH3UpoBaHUH, 3akoH 00 AQ, 3akon 06 OOO, 3akoH O MPOU3BOJACTBEHHBIX
KOOIepaThBaXx, 3aKOH 0 OaHKPOTCTBE, 3aKOH 0 0aHKaX U OAHKOBCKOH JeATEIbHOCTH ). BaykHenmmm
MCTOYHHUKOM apOUTPAKHOTO MPOIECCYaTbHOTO MpaBa sIBIeTCS ApOUTPAKHBIN TPOIECCYaTbHBIN
KoJieKC PD, KOTOPBI AETaIbHO PETYIUPYET NOPSAIOK CYAOIMPOU3BOACTBA [0 3KOHOMHYECKUM CIIO-
paMm U UHBIM JIeJIaM, OTHECEHHBIM K BEJICHUIO apOUTPa)KHOTO Cy/Ia, a TAKKE PerIaMEHTHPYET Aesl-
TENbHOCTH KaK Cy/a, TaK U IPYTHX JIMII BO BCEX CTaAUAX apOUTPaKHOTO Mpolecca — J0 UCTOTHH-
TEJILHOTO MPOU3BOJICTBA.

Heobxomumo yuuteiBath monoxkeHus BBogHoro 3akoHa k AIIK o tom, uro:

— AIIK BBonutcs B aericteue ¢ 01.09.2002 r., 3a UCKITIOYEHUEM MOJI0KEHU, 1711 KOTOPBIX B
HOpMax 3aKOHA yCTaHOBJIEHBI MHBIE CPOKHU U MOPSIIOK BBEACHUS B ACHCTBUE;

— ¢enepanbHbIC 3aKOHBI U MHbIE HOPMATHUBHBIE PABOBBIC aKThI, ACHCTBYIOIINE HA TEPPUTO-
puu Poccuiickoit @enepariuu, nojiexar npuseaeHuto B coorBercteue ¢ AIIK. Brpeas 1o storo
OHU TIPUMEHSIOTCS JIMIIL B 4acTH, HEe npoTuBopeyaniei AITK.

3akoH 00 apOuTpakHbIx cyaax aeiictByet ¢ 01.07.1995 . DToT 3aKoH onpeaensieT CUCTEMY
apOuTpakHbIX cynoB Poccuiickoit @enepalivivi 1 OCHOBHBIC 33/1a41 U IPUHITUIIBI UX 1E€ATEIHHOCTH.
B 3akone o cyneOHOil cucTemMe yCTaHOBJICHBI 00IIKEe MPUHIUIIBL, CTPYKTYPa, TOJTHOMOYHS U UHBIE
BOMPOCHI JEATEIbHOCTH apOUTPAKHBIX CYIOB.

Kpome Toro, mpuHAT psia ¢enepalbHbIX 3aKOHOB, PETYIHPYIOIIUX CYIOMPOH3BOJICTBO B
apOUTPaKHOM CYJIE.

K ux yucny otHocsres:

— 3aK0H 00 MCTIOIHUTENHHOM MPOU3BOJICTBE, 3aKOH O CY[COHBIX MPUCTAaBaX, KOTOPBIE PEry-
JUPYIOT BOMIPOCHI UCIIOHEHUS PEIICHUN apOUTPaKHBIX CYOB;

— 3akoH 00 apOUTpaKHBIX 3aceaaTelsax U HHbIe (efepaibHble 3aKoHbl. K ncTounnkam apOuT-
pakHOTO IpolieccyaabHOro npasa cienyet otHectu U D3 «O craryce cyneit B Poccuiickoit @ene-
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panumn», KOTOpbI yCTaHaBIMBAET: TPEOOBAHUS, MPEABABISEMbIE K CY/bE€, MOPSIOK HAJIEICHUS
Cyziell IOJTHOMOYUSIMU, NTOPSIIOK Ha/I€TICHHSI TIOJIHOMOYHS MU U NIPEKpallleHNe TOTHOMOYUI Mpe-
cenarerer U 3aMeCTUTENEN MpeicenaTenei Cya0B, FTapaHTUA HE3aBUCUMOCTH CyIEH, CPOKH IOJ-
HOMOUUH CyJIbU, TUCUUIUIMHAPHYIO OTBETCTBEHHOCTD Cy/IEH U JIp.

DenepanbHbIii 3ak0H «O0 apOUTPaKHBIX 3aCENATENSIX» COACPKHUT MPABOBBIE HOPMBI, OTIpe-
JENAI0IINE, KTO MOXKET ObITh apOUTPaXKHBIM 3ace/laTesIeM B apOUTPAKHOM CY/IE, PETYIUPYET MOPSI-
JOK MX MPHUBICYEHUS K PACCMOTPEHUIO JI€Jla, YCTAHABIMBACT TPEOOBaHUS, MPEIbIBISIEMbIE K
apOUTPaKHBIM 3aceNaTeysiM, TIOPSII0K (OPMHUPOBAHUS U YTBEPKACHUS CHHCKOB apOUTPa)KHBIX
3acenaresneil, CpOK UX MOJTHOMOYMM, IPUOCTAHOBIEHUE U MPEKpallleHUue MOJIHOMOYMN, rapaHTUn
HE3aBHCUMOCTH U JIp.

ApOuTpakHbIN Cy[, pa3perias Cropbl, 00s13aH PYKOBOACTBOBATHCS TAKXKE MOA3aKOHHBIMHU
HOPMAaTHBHBIMH NIPABOBBIMH aKTaMH (T. €. MUChbMEHHBIMU O(PHUIIMATBHBIMUA JJOKYMEHTAMHU, W3/IaH-
HBIMHU B OIPEIENICHHON ()OpMe COOTBETCTBYIOLIMM IMPABOTBOPYECKUM OPraHOM B IPENENIax ero
KOMIIETEHIIMH U HalpaBJICHHBIMU Ha YCTAHOBJICHUE, U3MEHEHUE WX OTMEHY IPABOBBIX HOPM):

a) Ykazamu [Ipesunenta PO;

0) nocranosneHusimu [IpaBurenscra PO;

B) akTaMU (peqiepaibHbIX OPraHOB UCTIONHUTENILHOU BiacTH (Hanpumep, Munduna Poccun,
MHC Poccumn, Pocniarenta). [Ipr 5ToM HE0OXOAMMO HMETH B BHILY, YTO ATH aKThI H3IAIOTCS TOJIBKO
B BUJIE IOCTAHOBJICHUH, MPUKA30B, PACIIOPSKEHUH, TPaBUIl, MHCTPYKUUN U MONOKEHUN. AKTHI,
U3/JaHHbIE B UHOM BHJI€ (HaIpUMeEp, yKa3aHus, MICbMa), HE OTHOCSITCSI K HOPMaTUBHBIM IIPABOBBIM;

r) akTamu cyonsekToB Poccuiickoit denepanuu. OHU UMEHYIOTCS TIOPA3HOMY, HallpUMEpP KOH-
CTUTYLUH (yCTaBbl), 3aKOHBI, IOCTAHOBJIEHUS, NpuKa3bl. [Ipu 3ToM cyOovexTsl PD Brpase uszna-
BaTb HOPMaTHBHbIE MIPABOBBIE aKThI 10 BOIIPOCAM, OTHECEHHBIM K UX BEJICHUIO B COOTBETCTBUU CO
ct. 72, 73 Koncturyuun PO, a Takxke B CiIydasix, MpeIyCMOTPEHHBIX (eepatbHBIMA 3aKOHAMH.
Hanpumep, B coorBeTcTBUU cO cT. 12, 14 Hanorosoro xonexkca P® pernonanbHble HaIoru ¥ cOOpbI
YCTaHABJIMBAIOTCS U BBOJATCS B JAelcTBUE 3aKkOHaMU cyObekToB PD u 00s3aTenbHbI K yIjiare Ha
UX TEPPUTOPUH.

Hcrounnkom npaBa B COBPEMEHHBIX YCIOBUSAX CTAHOBATCS Cy/l€OHbIE MPELEACHTHI, BbIpa-
*eHHble B popMme noctaHoBieHui Koncturynnonnoro Cyna P®, [Ipesuanyma Beiciiero Apout-
paxsoro Cyna PO, [InenymoB Bricuiero Apoutpaxunoro Cyna P®.

Pemenue Koncturynmonnoro Cyna PO okoHuareabHO, 00KaT0BaHHUIO HE TIOJICKUT U BCTY-
AT B CHJIy HEMEAJIEHHO NIOCJIE €0 POBO3IIIALLIEHUS, IEHCTBYET HEOCPEACTBEHHO U HE TpeOyeT
HOATBEPXKACHUS IPYTUMU OpraHaMH U JOKHOCTHBIMU TMLaMu. [Ipu3HaHre HOpMaTUBHOIO aKTa
1100 OTIENBFHBIX UX TOJIOKEHHUI He COOTBETCTBYIOIMMEU KoHcTuTyimu PO — ocHOBaHME OTMEHBI B
YCTaHOBJIEHHOM MOPSAKE MOJIOKEHUH IPYTrUX HOPMAaTUBHBIX aKTOB, OCHOBAaHHOE Ha JAHHOM HOP-
MaTUBHOM akTe. [lo10KeHns TakuX HOpMaTUBHBIX AKTOB HE MOTYT IPUMEHSATHCS CYAaMHU, APyTUMU
OpraHaMHy U JOJKHOCTHBIMU JIMLIAMHU.

B nocranoBnenusx Ilnenyma Beicuiero Apoutpaxxknoro Cyna P® conepsxarcst pasbsicHe-
HUS 110 BOIIPOCAM MPUMEHEHUs! apOUTPaKHOTO MPOLIECCYaIbHOTO MIpaBa, 00s13aTeNbHbIE KaK AJIs
apOUTPaKHBIX CY/I0B, TaK U /U1 Y4aCTHUKOB apOUTPaXKHOTO Ipolecca. B HUX pa3bacHAIOTCS HENO-
CTaTOYHO YPETYJIMPOBAHHBIE BOMPOCHI, YTO CIOCOOCTBYET €MMHOOOPAa3HOMY TOJKOBAaHHIO HOPM
apOUTPa)KHOTO MPOLIECCYaAIbHOTO MPaBa.

ApOuUTpakHbIH Cy[l IPU Pa3peLIEHUH CIIOPOB PYKOBOJCTBYETCS TAaKXKE HOPMaMH MEXKIyHa-
POIHBIX J0rOBOPOB (KOHBEHLMH, XapTui, aKTOB, comlalmieHuil u T. m.). Tak, B pamkax Cozapy-
»ectBa HezaBucumpix ['ocynapers 3akimtouensl Cornamenue ot 20.03.1992 1. «O nopsiake paspe-
IIEHUS CTIOPOB, CBA3AHHBIX C OCYILIECTBICHUEM XO3SIIICTBEHHOM AesTeNbHOCTH» U KoHBeHIMs OT
22.01.1993 1. «O npaBOBOI MOMOIIY U MPABOBBIX OTHOLIECHUSX MO IPaXAAHCKUM, CEMEHHBIM U
YTOJIOBHBIM JI€JIaM.
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[Ipu 3TOM N1OMIAKHBI COOMIOAATHCS HE TOIBKO MEKIYHApPOAHbIE IOTOBOPBI COOCTBEHHO Poc-
cuiickoit @enepauuu, HO U 0 goroBopbl CCCP, koTOpble B YCTaHOBJIEHHOM IOPSJIKE MPU3HAHbI
nerctByronmMu s Poccuiickoin @eaepanumu.

B cnyyasix, npeaycMOTpeHHBIX (eepatbHbIM 3aKOHOM, apOUTPasKHBIN Cy/I IPUMEHSET O0bI-
Yau JenoBoro obopora. B coorBercTBum co ct. 5 'K Takum oObruaem nmpu3HaeTcs CI0KUBIICECS
U IIUPOKO MPUMEHSIEMOE B KaKOW-THOO JEeSITeIbHOCTH MPABHIIIO MOBEACHHS, HE MPETyCMOTPEH-
HOE 3aKOHOJATEIIHCTBOM, HE3aBUCUMO OT TOTO, 3a)MKCHPOBAHO JI OHO B KAKOM-THOO JOKyMEHTE.
OO0b1uam 11e10BOr0 000pOTa, MPOTUBOpPEYAIINE O0S3aTEbHBIM MOJOKEHUSIM 3aKOHOIATEIhCTBA
WJIH JJOTOBOPY, HE IPUMEHSIOTCSL.

ApOuUTpakHbIi Cy/l, YCTAHOBUB IIPU PACCMOTPEHHUHM Ji€Jla HECOOTBETCTBUE HOPMAaTHUBHOIO
IIPaBOBOTO aKTa MHOMY MMEIOIIEMY OOJbIIYI0 IOPUAMUYECKYIO CUIIYy HOPMaTHBHOMY IPaBOBOMY
aKTy, B TOM YHCJI€ U3/IaHUE €TO C MIPEBBILICHUEM ITOJIHOMOYMN, IPUHUMAET CYJIeOHbIN aKT B COOT-
BETCTBUU C HOPMaTUBHBIM IIPAaBOBBIM aKTOM, UMEIOIIKUM OOJIBIIYIO FOpUINYECKYTO cuily. Tak, eciu
apOUTpaxxHbIil cyn (IpU pacCMOTPEHUU KOHKPETHOTO JIela) YCTAHOBUT HECOOTBETCTBHUE 3aKOHY
MOJIOKEHUH HOPMAaTHBHBIX NPABOBBIX AKTOB I'OCYIApCTBEHHBIX OPraHOB (HampHUMeEp, MPHUKA30B
Munduna Poccun, nactpykimit MHC Poccun), To B 3THX citydasx cy/ 00si3aH pyKOBOJICTBOBATHCS
3aKOHOM, a HE MOJIOKEHUSIMU aKTa, MpOoTUBOpeyallero emy. Ilpu aTom He urpaer ponu npuymnHa,
10 KOTOPO! YKa3aHHbBIN aKT HE COOTBETCTBYET 3aKOHY (M3JaHHUE €r0 C MPEBBIILIEHUEM ITOJTHOMOUNI
u T. .). To ke KacaeTcs ciydyaeB, Korjja HOpMaTUBHOMY IPAaBOBOMY aKkTy OOJbIIEH I0pUINYECKON
cuibl (Hanpumep, Ykasy Ilpesuaenta P®D) npoTUBOpeuUT aKT, UMEIOLIUI MEHBIIYIO FOpUITYE-
CKyI0 cuiy (Hampumep, npuka3z Munduna Poccun). B aTux cinydasx cyn npuMeHsieT akT OoJbiiei
FOPUIMYECKON CUIIBL.

Ecnu apOutpaxHslii cyn (pyu pacCMOTPEHUH KOHKPETHOTO JIeJIa) MPHIET K 000CHOBAHHOMY
BBIBOJ[y O HECOOTBETCTBUH IOJUIEKAIIETO MPUMEHEHHUIO 3aKoHa HopMaM Koncturyuuu PO, To on
JOJDKEH:

a) obparuthes ¢ 3arpocoM B Koncruryunonnsiii Cyn PO o npoBepke KOHCTUTYLITUOHHOCTH
3TOTO 3aKOHA;

0) MPUOCTAaHOBUTH PACCMOTPEHHE JIAHHOTO JIeJIa, O YeM BBIHECTH orpezaenienue. Eciam mex-
JyHapOoaHbIM 10roBopoM Pocculickoit denepanuu yCTaHOBICHBI MHBIE IIPABUIIA, YEM TE, KOTOPBIE
IPETYyCMOTPEHBI 3aKOHOM, apOUTPaKHBIN Cy MPUMEHSET MTPaBUiIa MEXTYHApOIHOTO TOTOBOpA.

[IpumeHeHre HOpM MHOCTPAHHOIO IpaBa JIOMYCKAeTCs JIMILIb B COOTBETCTBUU C HOPMaMu
MEXIYHAPOIHOTO JIOTOBOPA, NEUCTBYIOLIEIO B YCTAHOBICHHOM nopsnke A Poccuiickoit @ene-
panuu.

B 4. 6 ct. 13 AIIK P® ycraHoBiieHO, UTO B Cily4asiX, €CJIU CHOPHbIE OTHOLIEHUS MPSIMO
HE YperylnupoBaHbl (hefepaibHbIM 3aKOHOM M IPYTUMHU HOPMATHBHBIMH IPAaBOBBIMH aKTaMHU WA
COIVIAIIEHUEM CTOPOH M OTCYTCTBYET NMPUMEHUMBINA K HUM 0ObIYail AeI0BOro 000poTa, K TaKUM
OTHOIICHHUSM, €CII ATO HE MMPOTHBOPEUHT UX CYIIECTBY, apOUTPaXHBIE CYIbl IPUMEHSIOT HOPMBI
IIPaBa, PEryJnupyIOLUe CXOHbIE OTHOLIEHUS (aHAJIOTHs 3aKOHA), & IPU OTCYTCTBUU TAaKUX HOPM
paccMaTpuBAIOT JIeJIa UCXOs M3 OOIIMX Haval M CMbICTa (eiepabHbIX 3aKOHOB U WHBIX HOpMa-
TUBHBIX IIPABOBBIX aKTOB (@HAJIOTHs MpaBa).

Takum 00pa3om, HEOOXOIUMO YUUTHIBATh, YTO AHAJIOTHS 3aKOHA U aHAJIOTHS MIpaBa:

a) MPUMEHSIIOTCS, KOIZla OTCYTCTBYET HOpMa IIpaBa, KOTOpas MpsSMO U HEMOCPEACTBEHHO
PEryaupyeT CliopHOE MPaBOOTHOILIEHUE, pacCMaTpUBAEMOE apOUTPaKHBIM CYJIOM;

0) OHM MUMIIEPaTUBHO NPEANKUCHIBAIOT apOUTPAKHOMY CYyy IPUMEHSTh:

— QHAJIOTHIO 3aKOHA, T. €. HOPMY IIpaBa, KOTOpasi peryaupyeT cxoaHble oTHouIeHus. Hampu-
mep, B 'K orcyTcTByeT HOpMa 0 TOM, Hy>KHa JIM TOCY/IapCTBEHHAsI PETUCTPALIUS JOTOBOPA apeH bl
HEKUJIOTO ITOMEIICHNS, 3aKITI0YEHHOTO Ha CPOK MEHee OAHOTO rozia. I1oaToMy apOUTpaskHBIiA Cy
JIOJDKEH TPUMEHSTh B JJaHHOM ciiydae npaBuia cT. 651 'K o tom, uro He mojexar rocynap-
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CTBEHHOMW PErUCTpaly JIOTOBOPBI ApEH IbI 3AaHUSI MJIU COOPY KEHHUS, 3aKJIFOUYEHHBIE HA CPOK MEHEE
OJIHOTO I0J1a;

— aHAJIOTMIO npasa. MHaue roBops, €CiM HET U NPABOBOM HOPMBI, PETYIHUPYIOLIEH CXO.I-
HBIE OTHOIICHHSI, apOUTPAXKHBIH CYJI TOIDKEH PYKOBOACTBOBATHCS OOIIMMHU HAadyalaMU U CMBICTIAMU
3akoHOB P®; B) fomyckaeTcsi BO3MOXXHOCTh IPUMEHEHUS aHAJIOTMH TpaBa Uy aHAJIOIMM 3aKOHa
IIpU OTCYTCTBUH O00BIYAEB JI€JI0BOr0 000pOTa.
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8. NMNoHsiTMe  BMALI NnoaABeAOMCTBEHHOCTHU Aen
apouTpaxHoMy cyay U ee OCHOBHbIe KpUtepum

ApOuTpakHOMY CyIy MOJBEIOMCTBEHHBI Jiea TI0 SKOHOMUYECKUM CIIOpaM U ApyTue Jena,
CBSI3aHHBIE C OCYIIECTBIECHUEM MPEANPUHUMATETHCKON U MHOM SKOHOMUYECKOH ASITENEHOCTH (CT.
27 AIIK).

ApOuTpakHble Cyabl pa3pelaloT SKOHOMHUYECKHE CIOpbhl U pacCMaTpuBalOT HUHBIE JAena
C YYacCTHEM OpraHU3alui, SBISIOIIMUXCS IOPUINYECKUMU JIMLAMH, TPaKJaH, UMEIOIIUX CTaTyC
WHAMBHUIYaJILHOTO MPEANPUHUMATEINS, a B ciydasx, npeaxycMoTpeHHbix AIIK PO u unbsiMu dene-
paJIbHBIMH 3aKOHaMU, — ¢ yyactueM Poccuiickoit @eneparun, cyobexToB Poccuiickoit @enepaiuu,
MYHHIIUTIATBHBIX 00pa30BaHMiA, TOCYJApPCTBEHHBIX OPTraHOB, OPraHOB MECTHOTO CAMOYIIPABIICHUS,
WHBIX OPTaHOB, JOJKHOCTHBIX JIMII, 00pa30BaHMil, HE UMEIOIIUX CTaTyca IOPUINYECKOTO JINIIA, U
rpakJaH, He UMEIOIINX CTaTyca MHAMBUyalbHOTO npeanpuuumMarens. K mogBeaoMcTBeHHOCTH
apOUTPaKHBIX CYIOB (eiepanibHbIM 3aKOHOM MOTYT OBITh OTHECEHBI U MHBIE JeTa.

[ena, BO3HUKAIOUIME U3 TPAKIAHCKHUX, aIMUHUCTPATUBHBIX U HEKOTOPBIX HHBIX ITPABOOTHO-
[ICHUI, pACCMATPUBAIOT HE TOJILKO apOUTPaKHBIN Cy/l, HO U Cy/bl 001Iel ropucaukuuu. [Ipu sTom
MOCJIEIHUE PACCMaTPUBAIOT JeJia, ECIIu:

— XOTs1 ObI OIHOM M3 CTOPOH CIOpPa — UCTIOM WJIM OTBETYUKOM (A €CIIH B JIeJIe HECKOIbKO
UCTIIOB MJIK OTBETYUKOB, TO XOTS OBl OIMH U3 HUX) BBICTYMAET IPaKJaHIH, HE SBIISIONINICS UHIN-
BUJyaJbHBIM MpeAnpuHUMAarenaeM (0JHAKO MPUBJICYCHHE K YYaCTHIO B JeNie TAKOTO TpakJaHWHA
y’K€ B XOJI€ PACCMOTPEHHUS JieJia apOUTPaKHBIM CY/IOM HE BJIHMSET Ha PaCCMOTpPEHHUE Jiena apOuT-
PaKHBIM CYZIOM), THMOO0 €CJH 3TU JIeNia HE CBSI3aHbl C MPEANPUHUMATEIHCKON WIH MHOW SKOHOMHU-
YECKOH ESITeNIbHOCThIO TPaXaH;

— 3TO MPSAMO NpeaycMoTpeHo Hopmamu aeicteyroniero ['TIK.

Cynpl 0011elt FOpUCIUKIINY PACCMATPUBAIOT TAKXKe JIeTia 0C000T0 MPOU3BOCTBA C yUACTUEM
TPpaKJaH, HE SBJISIOLIMXCS UHANBUAYAJIbHBIMU IPEIIPUHUMATEISIMU.

BwmecTte ¢ TeM HIMEHHO apOUTPaKHOMY CYIy MOABEIOMCTBEHHBI CIIOPHI:

a) O MPU3HAHUU HEICHCTBUTENBHBIMU YUPEIUTENIbHBIX TOKYMEHTOB OpraHu3anuii (He mpo-
HIEIINX TOCYIaPCTBEHHYIO PETUCTPALIMIO), €CIIH YUPEAUTEIIMHU U IPYTUMH YYaCTHUKaMU CIopa
SIBIISIFOTCSL FOPUIMYECKHE JIMLA U MHAUBUTyJIbHbIE TPEANPUHUMATENH;

0) 0 MpU3HAHUU HENCWCTBUTEIBHBIMU aKTOB FOCYJapCTBEHHBIX OPTaHOB O JUKBHUIALUU U
peopraHu3alyy FOPUANYECKUX JINLL, €CJIA 3aKOHOM HE MTPEAYCMOTPEHO, YTO CIIOP pacCMaTPUBAETCA
CYZIOM 0011Iel IOPUCIUKIINY;

B) O CIIOPAxX C y4aCTUEM KPECThIHCKHUX (PEPMEPCKUX XO3AUCTB, CBSI3aHHBIX C IPEAIPUHAMA-
TEJIbCKOM J1eATEeNbHOCTBIO;

T') C y4acTueM OObeAMHEHU TPaXk/IaH, He SIBISIOIIUXCS IOPUANYECKUMH JIULIaMU (2 3TO BO3-
MOYKHO COTJIaCHO, Hampumep, cT. 8§ 3akoHa o npodcoro3ax, cT. 3, 23 3akoHa 00 00beNUHEHUSX ),
a100 opraHa MECTHOTO CaMOYTIPaBJICHHsI, HE UMEIOIIETO CTaTyca IOPUINYECKOTO JIUIIA;

1) 0 TpeOOBaHUSAM OpPraHM3AINi U Tpa)AaH-IpeIpUHUMaTeNeil 0 MPU3HAHUK HEIPaBo-
MEPHBIMM JIEWCTBUI TOJKHOCTHBIX JIML, HAPYIIAIOUIUX UX ITpaBa U 3aKOHHbIE HHTEPECHI;

€) uHble nena, ykazanusie B cT. 33 AIIK (crenuanbHas MoABEJOMCTBEHHOCTD).

K uncny nen no 5KOHOMMUECKUM U IPYTUM CIIOpaM, CBA3aHHBIM C OCYILECTBICEHUEM Mpe-
NPUHUMATENIbCKON U MHOM SKOHOMHYECKOMN JESATEIbHOCTH, OTHOCSATCS:

a) Jiena Mo cropam, BO3HUKAIOIIUM MEXKIY IUIaTeNbIIMKaMid B3HOCOB (MHAUBHUAYaTbHBIMU
IpeINpUHUMATENSIMU U OPTaHU3ALMSIMH) U OpPraHaMy BHEOIOKETHBIX (DOH/IOB;

0) nerna mo cropam:
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— 0 pa3HOMIACUSX IO I0TOBOPY, 3aKII0UEHUE KOTOPOTO IPETYCMOTPEHO 3aKOHOM JIMOO nepe-
Jlaya pa3HOIVIaCHi IO KOTOPOMY Ha paspelieHne apOuTpaskHOTo cy/a corllacoBaHa CTOPOHAMY;

— 00 U3MEHEHUH YCJIOBMM WM O PACTOPKEHHH J0roBopa (HampuMep, €ClId 3TO BbI3BAHO
CYLIECTBEHHBIM U3MEHEHUEM 00CTOATENbCTB — CT. 451 ['K);

— 0 HEHCIIONHEHU! (MMEeTCs B BUIY IOJIHOEC HEHCIIOJTHEHUE YCIIOBHIA 00S3aTeIbCTBA) HITH
HEHa/IJIKAIEM HCIIONHEHNN 0053aTeNIbCTB (HanpuMep, IpHU HEAOMOCTAaBKE 110 BUHE MIPO/IABIIA);

— 00 rcTpeOoBaHUM COOCTBEHHUKOM MIJIM HHBIM 3aKOHHBIM BJIaJIeNblieM (HarpuMep, apeH ia-
TOPOM, TOBEPUTENIBbHBIM YIPABISAIONINM) UMYIIECTBA, B TOM YHCJIE ABMXKMMOIO U HEIBHIKHUMOTO,
U3 Yy’KOTO HE3aKOHHOTO BJIa/IeHUs (IO TaK Ha3bIBAEMOMY BUHIUKAIIMOHHOMY MCKY — CcT. 301, 302
I'K);

— O HapyLIEHUM IpaB COOCTBEHHMKA WJIM MHBIX 3aKOHHBIX BIJIQJIENIbLIEB, HE CBA3AHHOM C
JMILIEHUEM BIIaJeHUs (Hapumep, NpeAnpruHUMAaTeIb HE MOXKET BbIEXaTh Ha CBOEH I'py30BOM aBTO-
MalllMHEe, TaK KaK BUHOBHAsl OpraHU3allys BhIPbLIA KOTJIOBAH MEpe]l rapakoM), 10 TaK Ha3blBae-
MOMy HeratopHoMy ucky (ct. 304, 305 I'K);

— 0 MPU3HAHUY MPaBa COOCTBEHHOCTH, MHBIX BEUIHBIX IPaB, O BO3MEIIEHUH YOBITKOB (B TOM
YHCJIE U B YAaCTH YIyIIEHHOU BbIronbl — cT. 15, 393 I'K) u ap.

K uucny unbix nen (ynomsHyTthix B 4. 2 cT. 27 AIIK), B yacTHOCTH, OTHOCSTCS /I€Ta:

a) 0 3alIUTe YECTU U JOCTOMHCTBA IPAKIaHUHA — UHJIMBUYaJIbHOTO MPEANPUHUMATENS, a
TaKKe JIEJI0BOM penyTali HHANBUIYaIbHOTO IPEAIPUHUMATENS U Iopuandeckoro auua (ct. 151,
152 TK);

0) 0 mpU3HAHUU HENEUCTBUTEIBHBIMU (TIOJTHOCTHIO MJIM YaCTUYHO) KaK HOPMATHUBHBIX, TaK
Y HEHOPMAaTHUBHBIX aKTOB TOCOPIaHOB, OPraHOB MECTHOTO CAMOYIIPaBJIEHUSI U UHBIX OPIaHOB, HE
COOTBETCTBYIOLIMX 3aKOHAM M MHBIM HOPMATHUBHBIM IIPABOBBIM aKTaM, HapylIalolIUX IpaBa U
3aKOHHBIE HHTEPECHI HE TOJIBKO OpraHU3aluil, HO U FPpaKAaH — UHAUBUAYAIbHbBIX PEATNPUHUMA-
TeJen.

[Ipum sTOM:

— 0]l HOPMaTUBHBIM MPABOBBIM aKTOM MMOHMMAETCS U3/aHHBIN B YCTAHOBJICHHOM IOPSIJIKE
aKT yIPaBOMOUYEHHOTI'0 Ha TO OpraHa, OpraHa MECTHOI'O CaMOYTPaBJICHUSI MU JOJKHOCTHOT'O JIMLIA,
yCTaHABJIMBAIOLUI MpaBuja MOBEACHUs, 00s3aTeNbHbIE JI1 HEOIMPEIEICHHOIO Kpyra Jull, pac-
CUMTaHHbIE HA HEOJHOKPATHOE IPUMEHEHHE, IEUCTBYIOIINE HE3aBUCUMO OT TOT0, BO3HUKIM WU
IPEKPaTWIINCh IPABOOTHOLICHHUS, IPETyCMOTPEHHbIE akToM. B coorBercTBHU co cT. 138 Hamnoro-
BOTO Koziekca PD B HacTosiiiee Bpemsi IOIycKaeTcs CyieOHoe 00)KaloBaHWE HOPMATHBHBIX aKTOB
HAJIOrOBBIX OpraHoB. IHauBUAya bHbIE PEANPUHUMATEIN U OPTaHNU3AlMN OCYIIECTBIISIOT TaKOe
oO)xasloBaHUE IyTEM IOAaYl HCKOBOTO 3asiBJICHUS B apOUTPaXKHBIN Cy/l B COOTBETCTBUM C HOPMaMU
AIIK;

— IOJ IPAaBOBBIM aKTOM HHAMBHUAYaJIbHOIO XapakTepa (HEHOPMAaTHUBHBIN NpPaBOBOM aKT)
MIOHUMAETCS aKT, yCTAHABIMBAIOIINI, H3MEHSIONINI HITH OTMEHSIOIIUI IpaBa 1 00S3aHHOCTH KOH-
KPETHBIX JIUILI;

B) O MPU3HAHUU HE MOAJIEKALMM HCIIOJIHEHUIO UCIIOJIHUTEIBHOIO JOKYMEHTa (HalpuMep,
UCTIOJIHUTENFHOTO JIMCTA Cy/1a, TPeOOBaHUS TOCOPTaHa, OCYIIECTRISIONIETO KOHTPOJIbHBIE (DYHK-
IIUH O B3bICKAHUU JCHET, — CT. 7 3aKOHa 00 WCIIOJHUTEILHOM IPOU3BOJCTBE), 10 KOTOPOMY B3bIC-
KaHUe JOIMycKaeTcsi B OeccriopHOM (0e3aKIeITHOM) MOPSIKE, a TAKXKe O BO3Bpare u3 OrokeTa
JICHEKHBIX CPEJCTB, CIIMCAHHBIX MO TAKUM JOKYMEHTaM;

T') ApyTHe Jiefia, OTHECEHHBIE K BEICHHIO apOUTPaXHOTO cyna (enepabHBIMU 3aKOHAMH.

Ecnu apOutpaskHbIii Cy[1 MPUHSLUT 3as1BIICHUE K CBOEMY ITPOU3BOJCTBY (C COOIIONCHHEM TIpa-
BUJI O TIOAIBEZIOMCTBEHHOCTH ), OHO JIOJDKHO OBITH PACCMOTPEHO IO CYIIECTBY HECMOTPS Ha TO, YTO
B JIaJIbHEUIIEM K y4YacTHIO B JieJie ObUT MPUBJICYCH T'PaKIaHUH, HE UMEIOIIUI cTaTyca WHINBH-
JyaJbHOTO MpeaNpUHUMATENs (B KaYECTBE TPETHEIO JIMIA, HE 3asBJISIOLIEIO CaMOCTOSTENbHBIX
TpeOOBaHUIT OTHOCHTEIHHO TIpeaMeTa cropa). OIHaKo, €CITH TaKOW IPaXKTaHWH BCTYIIUT B JIETIO U
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IIPU 3TOM 3asIBUT CAMOCTOSITENIbHOE TPEOOBAaHNE OTHOCUTENIBHO MIPEIMETA CIIOPA, TO JEJI0 JOHKHO
OBITH MEPEaHo B Cy/ 00N IOPUCIUKIIHH.

ApOuTpaxHble Cy[ibl pacCCMaTPUBAIOT B MOPSAKE HCKOBOTO IIPOM3BO/ICTBAa BO3HUKAIOIIUE U3
IPAKJIAHCKUX IMPABOOTHOLIEHU SKOHOMHUYECKHUE CIIOPHI U JPYTHUE J€JIa, CBA3aHHBIE C OCYILECTB-
JIEHMEM SKOHOMUYECKOH AEATEeIbHOCTH IOPUANUECKIUMU JIMLAMU U UHIMBUYaJIbHBIMU MIPEAIPH-
HUMAaTeIsIMU, a B CIy4asx, npexycMoTpeHHbIX AITK u uHbIME enepanbHbIME 3aKOHAMU, IPYTHMUA
opranuszanusmMu u rpaxnaanamu (ct. 28 AIIK).

[lena, BO3HUKAIOIIKE U3 TPAXKAAHCKAX IPABOOTHOILICHHI:

a) CBS3aHbI [0 O0OLIEMY MPAaBUIY UMEHHO C MPEANPUHUMATEIbCKON UM UHOM SKOHOMMYE-
CKOM JIeATENbHOCTBIO MEXKTY IOPUINYECKUMU JTULIAMU U (WIK) HHAUBUAYAIbHBIMU MIPEITPUHUMA-
TEJSIMH;

0) MOTYT OBITh CBSI3aHBI C aHAJIOTHYHOMN JIESITEITHHOCTHIO OPTaHU3aIHii, He 00JIaaf0IINX CTa-
TYCOM IOPUAMYECKUX JIUL, TPaXKJIaH, HE SBJSIOLIMXCS UHIUBUAYAIbHBIMU MPEANPUHUMATEISIMH,
UHBIX opranu3auuil. [Ipu 3ToM HE0OX0AMMO, YTOOBI 1aHHAs KaTeropHs Je1 ObUIa OTHECEHA K MOJI-
BEIOMCTBEHHOCTH apOUTPaKHOTO cyAa (heaepabHbIM 3aKOHOM, B ToM uncie camum ATTK.

ApOuTpaxkHble Cyabl pacCMAaTPUBAIOT B MOPSIIKE aJIMUHUCTPATUBHOTO CYIONPOM3BOJICTBA
BO3HUKAIOLME U3 aJMUHUCTPATUBHBIX U MHBIX IyOJUYHBIX NPABOOTHOIICHUNH 3KOHOMUYECKHE
CIIOpPBI ¥ MHBIE JI€J1A, CBA3aHHBIE C OCYIIECTBICHUEM OPraHU3alHsMU U IPak1aHaMHU IIPEAIPUHM-
MaTeJIbCKOW U MHOM 9KOHOMHYECKOU nesTeabHOCTH (cT. 29 ATIK):

1) 00 ocnapyuBaHUM HOPMAaTHBHBIX IPABOBBIX AKTOB, 3aTParvBaOIIMX IPaBa U 3aKOHHbIE
MHTEPECHl 3asBUTEN B chepe MpeANnPHHUMATEIBCKON W MHOM SKOHOMHYECKOW JEATEIbHOCTH,
ecnu ¢enepaabHbBIM 3aKOHOM HX PAaCCMOTPEHHE OTHECEHO K KOMIIETEHIIUH apOUTPaKHOTO Cy/a;

2) 00 ocrnapuBaHMM HEHOPMAaTHBHBIX IPABOBBIX aKTOB OPraHOB rOCYAapCTBEHHOM BIIACTH
Poccuiickoit @enepaunu, opraHoB rocyJlapcTBEHHOHN Biactu cyObekToB Poccuiickoit ®enepa-
LIU1, OPraHOB MECTHOTO CaMOYIIPABIIEHUS, peLIeHUH U eHcTBU (0e31eCTBHS ) TOCyJapCTBEHHBIX
OpraHOB, OPraHOB MECTHOI'O CaMOYIIPaBJICHUS, HHBIX OPTaHOB U IOJKHOCTHBIX JIUL], 3aTParuBaro-
KX TpaBa U 3aKOHHBIC HHTEPECHI 3asBUTENS B chepe MpearpruHIMAaTeIbCKOW U HHOM YKOHOMH-
YECKOM JeSITCIIHFHOCTH,

3) 00 aAMUHUCTPATUBHBIX MPAaBOHAPYIIECHUX, €CIH (heepaibHbIM 3aKOHOM HX PacCMOTpe-
HUE OTHECEHO K KOMIIETEHIIUU apOUTPaXKHOTO CY/a;

4) 0 B3BICKAHUU C OpraHU3alUi U rpakAaH, OCYILIECTBISIOMUX MPEANPUHUMATENBCKYIO U
MHYIO 3KOHOMUYECKYIO JESTEbHOCTh, 00s13aTENbHBIX IIaTeXeH, CaHKIMM, eciu (eaepaibHbIM
3aKOHOM HE IPEyCMOTPEH MHOM MOPSAIOK UX B3BICKAHMS;

5) apyrue aena, BO3HUKAIOUINE U3 aIMUHUCTPATUBHBIX U MHBIX MYOINYHBIX PABOOTHOLLIE-
HU, ecin (heaepaibHbIM 3aKOHOM HX PAaCCMOTPEHHE OTHECEHO K KOMITETCHIIMH apOMTPaskHOTO
cyna.

B ominume ot rpaxaaHCcKUX MPaBOOTHOUIEHUM (Yy4aCTHUKU KOTOPBIX pPaBHOIPABHBI, JEH-
CTBYIOT B CBOEM MHTEPECE U HA OCHOBE aBTOHOMMH BOJIM) aIMUHUCTPATUBHbIE OTHOLICHUSI XapaK-
TEPHBI TEM, YTO UX YYACTHUKH HEPABHOIIPABHBI, OIHU U3 HUX MOTUUHSIIOTCS JPYTUM, T. €. UM IIPU-
CYIIY OTHOILIEHUS MOAYMHEHUS.

YHoMsiHyThI€ BBILIIE JIEJIa pacCCMaTPUBAIOTCSI ApOUTPAXKHBIM CY/I0M B HOPSAKE aIMUHUCTPA-
TUBHOTO CYJIOIPOM3BOJICTBA (MHa4Ye roBops, Hapsiay ¢ HopMamu AIIK cyn nomxeHn pykoBojcTBo-
BaTtbcsi 1 HopMamu KoAlTl, Hanorosoro xoznekca, Apyrux ¢enepajibHbIX 3aKOHOB, PETYIUPYIOLINX
aJIMMHHUCTPATUBHbIE U UHBIE MyOIMYHbIE IPABOOTHOLIEHMUS).

ApOuTpakHble Cy/bl pacCMaTPUBAIOT B MOPSAJIKE 0CO00Tr0 MPOU3BOACTBA Jiena 00 YyCTaHOB-
JeHnH (PaKTOB, UMEIOIIUX IOPUINUECKOE 3HAYCHUE JIUTsI BOSHUKHOBEHUS, U3MEHEHUS U TIPEKpaIe-
HUSI TIPaB OpraHU3aluid U TPaKAaH B cepe MpeanpUHIMATEIbCKON 1 HHOW SKOHOMHYECKOU Jes-
tenbHOCTH (cT. 30 AIIK).
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K ¢akram, nMerommm I0puInIeckoe 3HaYeHHEe, OTHOCATCS (DaKThI BIIQJACHUS U TIOJIb30BaHHS
HEJIBIDKUMOCTBIO, (DaKThl TOCYIapCTBCHHON PETUCTPAIMH FOPUIUICCKUX JIUIl U IPYTHE (PaKThI,
HOPOXKAAIOIINE IOPUANYECKHUE MTOCIEICTBUS.

@DaKTbl, IMEIOIIHE IOPUINUECKOE 3HAYCHUE, YCTAHABIUBAIOTCS TAKKE CylaMu 001Iel ropuc-
JuKiuy. OJTHAKO 3TO MPOUCXOJUT JIUIIb B CIy4asiX, KOIJla OHU HE CBSI3aHbl C OCYLIECTBIECHUEM
IIPEANPUHUMATENBCKOW UIIM UHOM SKOHOMMYECKON JEATEIBHOCTH.

ApOutpaxxsble cyapl paccMaTpuBaroT Takke aena (cr. 31 AIIK):

1) 06 ocniapuBaHUM PEIICHUI TPETEHCKHUX CY/IOB IO CIIOPaM, BO3HUKAIOIIUM MTPH OCYIIECTB-
JIEHUH MPEINPUHUMATETBCKON U MHOW SKOHOMUYECKOU JIEATEIIbHOCTH;

2) 0 BBIJIa4€ MCTIOJHUTEIBHBIX JTUCTOB HA MIPUHYAUTEIILHOE UCTIOJTHEHUE PEIICHUHN TPpeTei-
CKHX CYJIOB IO CIIOpaM, BO3HUKAIOUIUM IIPU OCYIIECTBICHUH MPEANPUHUMATEIBCKON U NHOM KO-
HOMUYECKOU JIESITEIBHOCTH.

[Ipu sTOoM HeoOxomumo (Hapsay ¢ Hopmamu 1. 30 ATIK) Takke pyKOBOACTBOBAThCS HOP-
MaMmH 3aKOHa 00 MCIIOTHUTEIHHOM ITPOU3BOJICTBE U 3aKOHA O TPETEHCKHX Cyax.

Kpowme toro, apOuTpaskHble Cyabl pacCMaTPUBAIOT JI€J1a O MPU3HAHNUHN U IPUBECHUU B UCTIOJI-
HEHUE PelICHUH MHOCTPAHHBIX CYJ0B U MHOCTPAHHBIX apOUTPAXKHBIX PEUICHUH IO CIopaM, BO3-
HUKAIOIIUM TIPH OCYIIECTBICHUN MPEITPUHUMATEIIBCKON U MHOW SKOHOMHYECKON JIeATeTbHOCTH
(ct. 32 AIIK).

K cneunanbHOM MOABEAOMCTBEHHOCTH J€J apOUTPaXKHBIX CYIOB OTHOCSATCS nena (cT. 33
AIIK):

1) o HEecocTosITeNNbHOCTH (OAaHKPOTCTRBE);

2) 1o cropaM O CO3/IaHUH, PEOPTaHU3AIMH U TUKBUAAIIUN OpraHU3aIINiA;

3) no cnopam 00 O0TKa3e B rOCYJapCTBEHHOH perucTpanuu, yKIOHEHUH OT TOCY/1apCTBEHHOMN
pErucTpaly IPUANUYECKUX JIULI, MHIUBUIYTbHBIX TIPEIITPUHUMATEINICH;

4) 1o criopam MeKy aKIIHOHEPOM U aKIIMOHEPHBIM OOIIIECTBOM, YHACTHUKAMHU HHBIX XO35H-
CTBEHHBIX TOBApHILECTB M OOIIECTB, BHITEKAIOUIUM U3 ACATEIHHOCTH XO3SHCTBEHHBIX TOBapH-
IIECTB U OOIIECTB, 32 UCKIIOUEHUEM TPYAOBbIX CIIOPOB;

5) o 3ammTe ACNIOBOM penyTaluu B cepe NpeAnpUHUMATEIFCKON U HHOW SKOHOMHYECKON
NESITENIbHOCTH;

6) Ipyrue aena, BOSHUKAIOIIKE MPU OCYIIECTBICHUH TPEANPUHUMATEIBCKON U MHON SKOHO-
MUYECKOH EATEIbHOCTH, B CIIy4asX, IPEAYCMOTPEHHBIX (eiepaibHbIM 3aKOHOM.

BrlmeykazanHble Jienia paccMaTpyBatoTcs apOUTPaskHbIM CyA0M HE3aBUCUMO OT TOTO, SIBJISI-
I0TCS JIU YYaCTHUKAMM MPABOOTHOIICHUM, U3 KOTOPBIX BOZHUKIIM CIIOpP UM TPEOOBAHUE, IOPHUIH-
YeCKHeE JIUIA, MHIUBUTyJIbHBIC TIPEANPUHUMATEIN WIIM UHBIE OPTraHU3alMK U TPaKIaHe.

[Tepedens nen, OTHECEHHBIX K CIEIMATBHON MOABEIOMCTBEHHOCTH, M3NIOKEH B CT. 33 AIIK
HE HCYEPIBIBAIOIINM 00pa30M, IIOATOMY MOTYT UMETh MECTO H IpyTHE JieJia Iog00HOTO pojia, €CIn
9TO TMPSMO MPEAYCMOTPEHO TEM HIIM UHBIM (heIepaTbHBIM 3aKOHOM.
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9. NMoacypHoOCTbL Aen apouTpaxHbIMm
cyaam (noHsiTue 1 BUAbI)

[ToacynHOCTh Kak MHCTUTYT MPOILECCYAIbHOTO MPaBa MO3BOJIAET pa3rpPaHUUYUTh MO/IBEIOM-
CTBEHHBIC apOUTPAKHBIM CyAdaM Jejla MEXAY Pa3lIuYHbIMU 3BEHbSIMH CHUCTEMbI apOUTPa’KHBIX
CYy/IOB.

Cucremy apbutpaxsbix cynoB B Poccuiickoit denepaiinu cocTaBisIoT:

— Beicuuit Apoutpaxusiii Cyn Poccuiickoii @enepanyu;

— denepanbHbie apOUTPaXKHBIE CYIIbI OKPYTOB (apOUTpa’KHbIE KACCALIMOHHBIE CYIIbI);

— apOUTpaXKHbIC ANEIISIIUOHHBIE CYIbI;

— apOuTpaXKHbIE Cy/bI MEPBOI MHCTAHIIMU CyOBeKTOB Poccuiickoii @enepariui.

B apOutpakHoM mpoiiecce BbIIEISIOTCS JBa BUIA MOJCYIHOCTH — POJIOBAs U TEPPUTOPHAIIb-
Hasl.

PonoBasi moacynHOCTh Ja€T BO3MOXKHOCTh OMPEAETUTh YPOBEHb apOUTPAX]KHOTO Cy/a, Ipa-
BOMOYHOTO PaccMaTpuBaTh Jieja OnpeIeJIeHHOTo poaa. TakuM 00pa3oM, KpUTEPHUEM POAOBOM MMO/-
CYIHOCTH SIBIISIETCA POA Jena (WK MpeaIMeT CIopa).

Jlena, moABEIOMCTBEHHbBIE apOUTPAKHBIM Cy/laM, pACCMATPUBAIOTCS B MIEPBOM MHCTAHLIUU
apOuTpakHbIMH cyfamu cyObekToB Poccuiickoit @enepannu, 3a UCKIIOYEHUEM JIel, OTHECEHHBIX
K noacynHocTtH Briciero Apourpaxtnoro Cyna Poccuiickoit @enepanuu (ct. 34 AIIK).

@DenepalibHble apOUTPaKHBIE CYAbI OKPYTOB SIBISIFOTCS CyIaMU 10 MPOBEPKE B KaccallMoH-
HOM MHCTAHIIMM 3aKOHHOCTHU Y€ MPUHATHIX B IEPBOU U aNeUISIHUOHHOW MHCTAHUUAX PELICHUN
apOUTPaKHBIX CY/10B CyObekTOB PD.

Poccuiickas @enepainus u ee cyObeKThl OOBIYHO BBICTYMAIOT B MPABOOTHOLICHUSIX Yepe3
COOTBETCTBYIOLIME TOCOPTaHbl TUOO Yepes JIHII, CIEIUAIBHO Ha 3TO YIOTHOMOYEHHBIX.

TeppuropuanbHas MOACYAHOCTh pPa3TPAaHUYMBAET KOMIIETEHIIMIO apOUTPa)KHBIX CYIOB
OJTHOTO 3BE€HA, T. €. KPaeBbIX, 00TACTHBIX M MPUPABHEHHBIX K HUM apOUTPAKHBIX CYJOB CYyObEKTOB
P®. TeppuropuanabHas MOACYIHOCTh MOXKET OBITH 0011IEH, aTbTePHATUBHOM, HCKITIOUUTENBHOM, TIO
CBSI3U JIe]1 U JOTOBOPHOIA.

Hopwma ct. 35 AIIK ycranaBnuBaeT o0Iee mpaBuUio MOACYIHOCTH — UCK TPEIbSIBIACTCS B
apOuTpaxkHbIii cyn cyobekra Poccuiickoit denepanuu no MeCTy HaXOXKACHUS UIH MECTY JKUTEIb-
CTBa OTBETYHKA.

B coorBerctBUM co cT. 54 'K MecTOo HaxoXIeHUsI HOPUAMYECKOIO JIMIA ONpeaeseTcs
MECTOM €ro TrOCyJapCTBEHHOMN perucTpanuuu, €Ciid B COOTBETCTBUM C 3aKOHOM B €r0 YUpEAUTENb-
HBIX JOKyMEHTaxX He MmpeaycMoTpeHo uHoe. B coorBerctBuu co ct. 20 'K mecTtom xurtenbcTBa
rpakJaHWHA [TPU3HAETCSI MECTO, IJI€ OH MOCTOSIHHO WJIM TPEUMYILIECTBEHHO MPOKUBAET.

Cratbs 36 AIIK ompenensier moACYIHOCTh MO BBIOOPY MCTIA (Tak Ha3biBaeMas allbTepHa-
TUBHAs MIOJICYTHOCTH).

Tak, UCK K OTBETUYHKY, MECTO HaXOXKJIEHUS MM MECTO KUTEIHCTBA KOTOPOIO HEM3BECTHO,
MOYKET OBITh MPEIBSIBICH B apOUTPAKHBIH CYJI IO MECTY HAXOXKJCHHS €ro MMYIIEeCcTBa MO0 MO ero
MOCJIEIHEMY U3BECTHOMY MECTY HaXOXKJICHUs UJIM MECTY >KUTeNbCTBA B Poccuiickoit @enepanuu.

Hck k oTBeTUMKaM, HAXOASIIUMCS WIH MTPOKUBAIOIIUM HA TEPPUTOPHUAX PA3HBIX CYObEKTOB
Poccuiickoit @enepannu, NpeabsIBISIeTCS B apOUTPAXKHBIN CY/ [0 MECTY HAXOXKICHUS UITU MECTY
JKUTENILCTBA OJTHOTO M3 OTBETYMKOB.

Wk k 0TBETUMKY, HAXOAAILIEMYCS UJTU MTPOKUBAIOIIEMY Ha TEPPUTOPUN HHOCTPAHHOT'O TOCY-
JapCTBa, MOXKET OBITh MPEAbSIBICH B apOUTPAXKHBIN Cy/ [0 MECTY HaXOXKACHHUS HA TEPPUTOPUU
Poccuiickont @enepanuy UMyIIECTBa OTBETUHKA.
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Hck, BrITEKarouii U3 10roBopa, B KOTOPOM yKa3aHO MECTO €r0 MCIIOJIHEHUS, MOKET ObITh
IPEIbSIBICH TAaKXKE B apOUTPaXKHbIN Cy/l IO MECTY UCIIOJIHEHUS JOTOBOpA.

Hck x ropuamaeckoMy JIMITY, BBITEKAIOIINHN U3 JeSITEIbHOCTH ero (huimana, mpeacTaBuTelb-
CTBa, PACIIOJIOKEHHBIX BHE MECTa HaXOXKJCHHS FOPUIAMYECKOTO JIUIA, MOXKET OBITh MPEABSBICH
B apOUTpPaXHBII Cy/l IO MECTYy HaXOXKJICHUS FOPUAMYECKOTO JIMIA WK ero (uinania, mpeacTaBy-
TEJbCTBA.

Wcku o Bo3merieHnn yObITKOB, IPUYUHEHHBIX CTOJIKHOBEHHUEM CY/IOB, O B3bICKAHUM BO3HA-
TpaXkJICHHS 32 OKa3aHUE TOMOIIH U CITACAaHHE Ha MOPE MOTYT MPEIbSIBISATHCS B apOUTPasKHBIN Cy/
10 MECTY HAXO)KJIEHUS Cy[JHA OTBETUYHMKA WJIM IOpPTa MPUIHUCKH Cy/HA OTBETUMKA JINOO MO MECTY
IPUYUHEHUS YOBITKOB.

OcoObIM BUJIOM MOJACYAHOCTHU SIBIISIETCS JIOTOBOpPHAs MOJICYAHOCTb, KOTOpas MOXET ObITh
M3MEHEHA 110 COITIAIICHUIO CTOPOH JI0 MPUHSTHS apOUTPAKHBIM CYIOM 3asIBJICHUS K CBOEMY TIPO-
u3BoacTBY (cT. 37 AIIK). IlpuMeHeHune 10roBOpHOM MOJICYAHOCTH HEBO3MOXKHO B CiTydasiX, KOrja
3aKOH yCTaHABIIMBACT MPaBHUiIa 00 NCKITFOYUTEIBHOM MOJICYTHOCTH.

Crarbsa 38 AIIK perynupyeT BOMPOCHl UCKIIOUUTEIBHON MOACYIHOCTH, K KOTOPOH OTHO-
CUTCSl ONpeeNIeHUEe MOJACYIHOCTH IO MCKaM O IpaBax Ha pa3jMyYHble BUIbl HEIBUKHUMOCTH.
[Ipexne Bcero peub UIET O 31aHUSAX, COOPYKEHMSIX, 3eMEIbHBIX yyacTkax. Kpome Toro, 3ty mnpa-
BWJIa PACHPOCTPAHSIOTCS HAa MCKH O NMPH3HAHWU TpaBa COOCTBEHHOCTH W T. Jl. HA YacTH 37a-
HUIl (HampuMep, HEKUIble TIOMEIIEHNs) WIH COOPYKEHUN (Hampumep, 4acTh BOJOXPAHUIIUILA).
WckmountenbHas MOACYIHOCTD MIPEAIONIATAET, UTO:

1) ucku 0 mpaBax Ha HEJBMKMUMOE MMYIIECTBO MPEABABIAIOTCA B apOUTPaKHbIM Cya 1O
MECTY HaXOXKIEHHsI 3TOT0 UMYILECTBA;

2) UCKM O MpaBax Ha MOPCKHUE U BO3AYLIHBIE Cy/la, CyAa BHYTPEHHETO IJIaBaHUs, KOCMHYe-
CKH€ OOBEKTHI IPEIBABISIIOTCS B apOUTPAKHBIN CyJl 10 MECTY UX FOCYAAPCTBEHHON pEeruCcTpaluy;

3) MCK K NEepEeBO3YMKY, BHITEKAIOUINI U3 JI0rOBOpa MEPEBO3KU I'Py30B, NACCAKUPOB U UX
Oaraxa, B TOM 4YHCJIE B CIy4ae, €CJIM IEPEBO3YUK SIBISIETCS OJJHUM U3 OTBETYUKOB, PEAbSBIIAETCS
B apOUTPaKHBIN Cy/ 110 MECTY HAXOXACHUS [IEPEBO3UNKA;

4) 3asBieHNE O NPU3HAHUU JODKHUKA OAHKPOTOM I10/Ia€TCsl B apOUTPaKHBIHN CyJl IO MECTY
HaXOXJACHUS JOJDKHUKA,

5) 3asBieHne 00 ycTaHOBICHHH (PAKTOB, MMEIOUINX IOPHIMYECKOE 3HAYCHUE, TOAETCS B
apOUTPaKHBIM CyA MO MECTY HAXOXKJIEHUS WM MECTY KHUTEJIbCTBA 3asSBUTEIS, 32 UCKIIOYEHUEM
3asiBJIEHUs1 00 YCTAaHOBJIEHUU (DaKTOB, UMEIOIIMX IOPUINUECKOE 3HAUECHUE Ul BOSHUKHOBEHMS,
U3MEHEHUS! WIM MPEKpalleHUs MpaB Ha HEABMKMMOE MMYIIECTBO, KOTOPOE MOAAETCS B CYJ IO
MECTY HaXOXKICHHsI HEIBUKMMOI'O UMYLIECTBA;

6) 3asBieHHE 00 OCHMApWBAaHUM pEIICHWA W ACWCTBUI (Oe3meicTBHs) CyneOHOro IpH-
CTaBa-UCIIOJIHUTENS MOAAETCA B apOUTPa)XKHBIM CyA O MECTY HAXOXKICHHs CyIeOHOro mnpu-
CTaBa-UCIIOJIHUTEIS;

7) 3asBIE€HMSI IO CIIOpaM MEXIy POCCUMCKUMM OpraHU3alUsIMH, OCYIIECTBISIOLIUMU Jesi-
TEIbHOCThH WK UMEIOIIMMU UMYILECTBO HAa TEPPUTOPUN HHOCTPAHHOTO FOCY/IapCTBa, MOAAIOTCS B
apOUTpaXHBIN Cy/ IO MECTY TOCYAapCTBEHHOW perucTpaiuu Ha tepputopuu Poccutickoit Oene-
panuy OpraHu3aluu-oTBETYHKA.

3asiBJIEHUS 10 CIIOpaM MEX]Ty pOCCUICKUMU OpraHU3alUsIMH, OCYIIECTBISIOIUMU ACSTEIb-
HOCTb WJIM UMEIOLMMHU UMYIIECTBO Ha TEPPUTOPUHN HHOCTPAHHOI'O rOCyAapCTBa U HE UMEIOILUMU
roCyJIapCTBEHHOM peructpanuu Ha Tepputopun Poccuiickont deneparuu, nogatorcst B ApOuTpaxk-
HBII Cy1 MOCKOBCKOH 001acTu;

8) 3asBieHus 00 OocrapuBaHUM PELIEHUS TPETEICKOro cyla U O BblJaye UCIOJHUTEIBHOTO
JMCTa Ha NMPUHYANUTENbHOE UCIIOJIHEHUE PEIIEHUs TPETEHCKOro Cy/la MOal0TCsa B apOUTpaXHbIN
cyn cyobekra Poccuiickoit @enepanuu, Ha TEPPUTOPUN KOTOPOTO IPUHATO PEIIEHUE TPETEHCKOTO
cyna;
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9) 3asBieHNE O MPU3HAHUM U MIPUBEICHUU B HCIIOJIHEHNE PEIIEHNN HHOCTPAHHBIX CYJI0B U
MHOCTPAHHBIX apOUTPAKHBIX PELIECHUH [TOJAETCS] CTOPOHOM, B MOJIb3Y KOTOPOU COCTOSIOCH pellie-
HHE MHOCTPAHHOTO Cy/a, B apOUTpakHbIH cyq cyobekTa Poccuiickoii @enepainy Mo MECTy HaX0xK-
JICHUS UJIM MECTY KHUTEJIbCTBA TOJKHUKA JIN0O, €CIIM MECTO HAXOXK/IEHUS WIM MECTO JKUTEJIbCTBA
JOJDKHHUKA HEU3BECTHO, M0 MECTY HAXOXKIAEHMSI UMYIIIECTBA JJOJDKHUKA;

10) BCTpeuHBI UCK HE3ABUCUMO OT €T0 MOACYTHOCTH MPEABSBISICTCS B apOUTPAKHBIN CY/I
10 MECTY PAaCCMOTPEHMSI IEPBOHAYATILHOTO HCKA.

[ToncynHoCTh MO CBSA3M J€J1 XapaKTEpU3YyeTCsl TEM, YTO HE3aBUCUMO OT TEPPUTOpPUATBHON
INPUHAJJIEKHOCTH CIIOP MOAJEKUT Pa30MpaTesIbCTBY B apOUTPaKHOM CyJI€, IJI€ paccMaTprBaeTCs
JpyTo€e Aeo, C KOTOPBIM CBsI3aH cHop. BeTpeuHslil MCK MpeabsBIseTcs M0 MECTY PACCMOTPEHUS
nepBOHaYaIbHOro ucka (cT. 132). B ToT ke apOuTpakHblil Cya NpeabsIBISIETCA UCK TPETHETO JINLIA,
3asBJISIONIETO CAMOCTOSITENIbHBIE TpeOOBaHUsI Ha peAMeET criopa (cT. 50).

Jleno, mpuHATOE apOUTPAKHBIM CYIOM K CBOEMY IIPOU3BOACTBY C COOITIOIEHIEM MTPABHJI ITOI-
CYIHOCTH, JTOJI’KHO OBITh PACCMOTPEHO MM I10 CYLIECTBY, XOTS Obl B JJAJIbHEHUIIIEM OHO CTAJIO MOJI-
CYZIHBIM JIpyromy apoutpaxknomy cyay (ct. 39 AlIK).

ApOuTpaxHbIi Cy1 epeaaeT A0 Ha pACCMOTPEHHE JPYroro apOUTPasKHOTO CyJia TOTO XKe
YpOBHSI B citydae, eciu (CT. 39):

1) OTBETUHK, MECTO HAXOXAECHUS UIIU MECTO KUTEJIHCTBA KOTOPOT'O HE ObLIO U3BECTHO PAaHEE,
3asiBUT XOAATaNCTBO O Iepeaade Jiena B apOUTPaKHbIN CyJl IO MECTY €0 HAXOXKICHUS UIIU MECTY
KUTEIbCTBA;

2) 00e CTOpOHBI 3as8BUIIM XOATaliCTBO O PACCMOTPEHUH JIeJIa 110 MECTY HaXOKICHHS 00JIb-
IIMHCTBA J0Ka3aTebCTB;

3) npu paccCMOTPEHUH JieTia B CyA€ BBISICHMIOCH, YTO OHO OBLIO IPUHSTO K MIPOU3BOJCTBY C
HapyIIEHUEM IIPaBUJI OACYIHOCTH;

4) OIHOM W3 CTOPOH B CIIOPE SBJISIETCS TOT Ke apOUTPaKHBIN CY/I;

5) mocine 0TBOJAa OJJHOTO MIJIM HECKOJBKUX CyAel MO0 MO JAPYrMM NMPUYMHAM HEBO3MOXKHO
c(hOopMHPOBATH COCTAB Cy/Ia JJISi PACCMOTPEHHS TAHHOTO JIeNIa.

O mepenave nena Ha paCCMOTPEHHUE JPYTOro apOUTPaKHOTO Cy/Ia BEIHOCUTCS OTIPEICIICHHE.

Jleno c omnpeneneHreM HapaBiseTCs B COOTBETCTBYIOINN apOUTPaKHBIN Cy/ B TSI THIHEB-
HBIW CPOK CO JIHSI BBIHECEHUSI OIIPEICIICHHUS.

Jleno, HampaBI€HHOE U3 OJHOrO apOUTPAKHOTO CyAa B JIPYroi, TOMKHO OBITH NPUHATO K
PacCMOTPEHMIO CYJIOM, B KOTOPBIM OHO HampasiieHO. CIOpbl O MOJACYAHOCTH MEXY apOUTpaxk-
HbIMU cyamu B Poccuiickoit @enepaiuy He JOMyCKarTCA.
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10. PogoBas noacyaHOCTb U
TepputTopunanbHaa NoACYAHOCTb

[ToacynHOCTh Kak MHCTUTYT MPOILECCYAIbHOTO MPaBa MO3BOJIAET pa3rpPaHUUYUTh MO/IBEIOM-
CTBEHHBIC apOUTPAKHBIM CyAdaM Jejla MEXAY Pa3lIuYHbIMU 3BEHbSIMH CHUCTEMbI apOUTPa’KHBIX
CYy/IOB.

Cucremy apbutpaxsbix cynoB B Poccuiickoit denepaiinu cocTaBisIoT:

— Beicuuit Apoutpaxusiii Cyn Poccuiickoii @enepanyu;

— denepanbHbie apOUTPaXKHBIE CYIIbI OKPYTOB (apOUTpa’KHbIE KACCALIMOHHBIE CYIIbI);

— apOUTpaXKHbIC ANEIISIIUOHHBIE CYIbI;

— apOuTpaXKHbIE Cy/bI MEPBOI MHCTAHIIMU CyOBeKTOB Poccuiickoii @enepariui.

B apOutpakHoM mpoiiecce BbIIEISIOTCS JBa BUIA MOJCYIHOCTH — POJIOBAs U TEPPUTOPHAIIb-
Hasl.

PonoBasi moacynHOCTh Ja€T BO3MOXKHOCTh OMPEAETUTh YPOBEHb apOUTPAX]KHOTO Cy/a, Ipa-
BOMOYHOT'O pacCMaTpUBaTh JieJia ONPeeIeHHOT0 posia. Takum 00pa3oM, KpUTEpHEM POIOBOM MO/~
CYIHOCTH SIBIISIETCA POA Jena (WK MpeaIMeT CIopa).

[To oOmemy mpaBuily Bce CIOpPBI, TOABEIOMCTBEHHbIE apOUTPAKHBIM CyllaM, paccMaTpu-
BAIOTCS B MEPBOM MHCTAHIIMU apOUTPaXHBIMU cylamu cyObekToB Poccuiickoit @enepanuu, 3a
UCKJIIOUEHUEM TeX JIeJl, KOTOpble oTHEeCeHBI K noacyaHocth BAC P®, BeicTynaromero B JaHHOM
ClIy4ae B KadecTBe cyaa nepBoi nHctanuuu. [Ipu stom cynamu cyobextoB Poccuiickoit denepanuu
SIBIISAIOTCA apOUTpakHbIe CyIbl PecIyOiIuK, KpaeB, obiacTeld, TopooB (enepalbHOr0 3HAYCHHUS,
ABTOHOMHOM 00JaCTH, aBTOHOMHBIX OKPYTOB, KOTOPbIE UMEIOT OJMHAKOBBINA CTaTyc CynoB dene-
paJIbHOTO 3HAYEHUS U 00J1a/1at0T PaBHOW KOMITETEHITUEH.

Bricimii Ap6utpaxusiii Cyn Poccuiickoit deneparuu paccMaTpuBaeT B KauecTBe cy/a Iep-
Boi mHcTaHmu (cT. 34 AIIK):

1) nena o0 ocnapruBaHUKM HOPMATHUBHBIX MPaBOBBIX akToOB [Ipesunenta Poccuiickoit denepa-
iy, [IpaBurenscrBa Poccuiickoit @eneparuu, GenepanbHbIX OpraHOB UCIIONHUTENBHON BIACTH,
3aTparvBarolUX MpaBa U 3aKOHHbIE HHTEPECHI 3asBUTEINS B chepe MpepHHUMATENbCKON 1 MHOU
SKOHOMUYECKOH ESITENIbHOCTH;

2) nena o0 ocnaprBaHUKM HEHOPMATUBHBIX MPaBoBBIX akToB [Ipe3naenta Poccuiickoit dene-
panu, CoBeta @enepannu u [ocynapersennoit lymer @enepansuoro Cobpanusi Poccuiickoit
®enepauun, [IpaButensctBa Poccuiickoit denepanuu, He COOTBETCTBYIOLIUX 3aKOHY M 3aTparu-
BAIOLIUX TpaBa U 3aKOHHBIE MHTEPECHI 3asIBUTENA B c(hepe MpeAnpuHUMATEIHCKONH U HHON KOHO-
MUYECKOH ESTEIbHOCTH;

3) sxoHOMHueckHe cropbl Mexay Poccuiickoit @enepauueid u cyobekramu Poccuiickoit
Oenepanuu, Mexay cyobekramu Poccuiickoii @enepariui.

B otnuumne ot pogoBoii NOACYAHOCTH, O3BOJISIFOLIEH B 3aBUCUMOCTH OT KaT€ropuu Cropa,
pozia TOTO MJIM UHOTO JIeNia Pa3rpaHuYUTh KOMIIETEHIIUIO MEXTy apOUTPaKHBIMU CyJIlaMU pa3iny-
HBIX YPOBHEH, TEPPUTOPHAIIbHAS MOACYIHOCTD SIBISIETCS OCHOBOM pa3rpaHUYeHUs] KOMIETEHIIUU
OJTHOYPOBHEBBIX apOUTPaKHBIX CYHOB, T. €. CYAOB OJHOTO YPOBHSI, MPUHAANEKAIIUX K OTHOMY
U TOMY K€ 3BEHY B CUCTeMe apOUTpaKHBIX cy[0B. TeppuropuanbHasi HOJACYIHOCTh MOKET OBITh
o011eii, aTbTepHaTUBHOM, TOTOBOPHOM, UCKITIOUUTENBHOM, a TAKXKE 1O CBS3U eIl

[IpaBuno obmel TepputropuanbHoil moacyaHocTu chopmynupoBano B cT. 35 AIIK. Ono
COCTOMT B TOM, YTO [I€JO, MOJBEJOMCTBEHHOE apOUTPa)KHOMY CYIy, HOJDKEH paccMaTpHUBaTh
apOUTpaKHBIN Cy., ACUCTBYIOIINN Ha Tepputopuu Toro cyonrekra Poccuiickoit denepanuu, Ha
TEPPUTOPUHU KOTOPOTO HAXOJUTCS UM MIPOKUBAET OTBETUHK.
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[Ipu 3TOM MECTO HAXOXKJAEHUS WX MECTO )KMTEIbCTBA OTBETUHMKA ONPENEISAETCS UCXOAS U3
npasui ['K, B Tom uncne uz 1. 2 ct. 54 'K, cormacHo KOTOpoMy MECTO HAXOXKIEHUS IOPUINIECKOTO
JMIA ONPEAEIAETCS MECTOM €r0 roCyJapCTBEHHOM PErucTpalui, €Clii B COOTBETCTBUU C 3aKOHOM
WIN YYPEIUTEIbHBIMU JOKYMEHTAMU HE YCTAHOBJIEHO UHOE.

B ct. 36 AIIK Ha3pIBaroTCs city4yau, KOrja UCTEll 10 CBOEMY YCMOTPEHUIO MOXKET BbIOpATh
TOT apOUTPAXKHBIN Cy/I, B KOTOPBIA OH HAMEPEH 00paTUTHCA 3a 3aIMUTON CBOETO IpaBa. JTH Ipa-
BUJIa Ha3bIBAIOTCA aJbTEPHATUBHOMN MOACYAHOCTHIO.

[MoncynHOCTB IO BBIOOPY HCTIIA BOSHUKAET B CIEAYIOUINX CITyYasX:

1) UCK K OTBETYMKY, MECTO HAXOXKICHHSI WJIUM MECTO >KUTEIbCTBA KOTOPOIO HEWU3BECTHO,
MOXET OBITh IPEIBSBIICH B apOUTPAXKHBIN CyJ] IO MECTY HAXOXKICHHUS €r0 MMYIIECTBA JTMOO0 MO €T0
IIOCJIETHEMY U3BECTHOMY MECTY HaXOKJECHUS UM MECTY KUTenbcTBa B Poccuiickon denepanuu;

2) UCK K OTBETYMKAM, HAXOJALIMMCS WM NPOKUBAIOIIKUM Ha TEPPUTOPUSIX PA3HBIX CyOb-
extoB Poccuiickoit denepanuu, npeabsaBiseTca B apOUTPaKHBIA Cy/] IO MECTY HaXOXKACHUS WU
MECTY KHUTEJIbCTBA OHOTO U3 OTBETYUKOB;

3) UCK K OTBETYMKY, HAXOJSAIIEMYCSl WIH MPOKHUBAIOIIEMY Ha TEPPUTOPUU MUHOCTPAHHOIO
roCyaapcTBa, MOXKET OBITh ITPEIbSABICH B apOUTPaXKHBIN Cy/1 10 MECTY HaXOXKJCHHUS HAa TEPPUTOPUN
Poccniickont @enepanny UMyLIeCTBa OTBETYHKA;

4) ucK, BHITEKAIOUINI U3 10r0OBOPA, B KOTOPOM YKa3aHO MECTO €r0 UCIIOJIHEHUS, MOXKET OBITh
IPEIbSIBICH TAaKXKE B ApOUTPaXHBIN Cy/l IO MECTY UCIIOJIHEHUS 10T0OBOPA;

5) UCK K IOPHINYECKOMY JIMILY, BBITEKAIOIMINNA U3 ESTEIFHOCTH €ro (Hinaa, MpeacTaBy-
TEJIbCTBA, PACIIOJI0KEHHBIX BHE MECTA HAXOXKACHUSI IOPUINYECKOTO JIUIA, MOXKET ObITh NPEAbsB-
JIeH B apOUTPasKHBIM Cy/1 IO MECTY HaXOXKICHMSI FOPUAMUECKOTO JIUIIA WM ero guinana, npeacra-
BUTEJIbCTBA;

6) UCKU O BO3MEIIEHUH YOBITKOB, IPUYMHEHHBIX CTOJKHOBEHUEM CYJI0B, B3bICKAHUN BO3HA-
TpakJICHHS 32 OKa3aHUE TOMOIIH U CITACAaHHE Ha MOPE MOTYT MPEIbSIBISATHCS B ApOUTPasKHBIN Cy/
10 MECTY HAXOXKJIEHUS Cy[JHAa OTBETUYHMKA WJIM IOpPTa MPUIHUCKH Cy/IHA OTBETUMKA JINOO MO MECTY
IPUYUHEHUS YOBITKOB;

7) BbIOOp MeXx 1y apOUTPaXHBIMU Cy/laMHU, KOTOPBIM COIVIACHO HACTOSIIEN CTaThe MOJCYIHO
JIeJ10, IPUHAJICKUT UCTILY.

[IpaBuno, npenycmorpenHoe B cT. 37 AIIK, nomyckaeT BO3MOXHOCTb U3MEHEHUs O0ILEH
TEPPUTOPUATBEHOM MOJICYTHOCTH, YCTaHOBIEHHOM B cT. 35 AIIK, 1 moncytHoCcTH 1O BEIOOPY HCTIIA,
npenycMmoTpeHHoi B cT. 36 AIIK. Takoe n3meHeHue AOKHO ObITH COINIacOBaHO cTopoHaMmu. [lpu
9TOM HE JIOMYCKAETCSd W3MEHEHHE IO COINIALIEHUI0 CTOPOH HCKIIIOYUTENbHON MOJCYIHOCTH, a
takke noacyaHoctu BAC PO.

Cratbs 38 AIIK ycranaBnuBaeT ciyyau, KOT/a ONpeieeHUe MOJACYIHOCTH HE 3aBUCUT OT
BOJIM MJIM JKEJIaHWs MCTIa JTMOO OT COINIANICHHUsI CTOPOH. B 3TO# craThe comepxarcss UCKITIOUH-
TeJIbHBIC MPaBUJIA TIOJICYAHOCTH, OTAUYHBIC OT 00IIEH TePPUTOPHATBHON MOCYAHOCTH. B ocHOBE
OTIpeIeIICHUS UCKITIOYUTEIBHOMN OACYTHOCTH JICXKHT MPEIMET TPEOOBAHMUSI, €TO CIIeIU(HKa Pe-
OIpe/ieNIsieT MECTO PAaCCMOTPEHUS CIIOpa WU 3asBJIEHHOTO TPeOOBaHUS.

B u. 1 ct. 38 AIIK onpenensiercss apOUTpaXkHbIN CyJ, K MOACYIHOCTH KOTOPOI'O OTHOCUTCS
paccMOTpEHHE CIOPOB O MpaBax Ha HEABMXKMMOE MMYILECTBO. TakuM CyaoM SIBISETCS Cyad IO
MECTY HaXOXKJCHHsI YKa3aHHOT'O UMYIIIECTBA.

K uckmounTenbHOM MOACYAHOCTH OTHOCATCS J€Jia O HECOCTOATENHLHOCTU (0aHKPOTCTBE),
KOTOpBIE PACCMaTPUBAIOTCS 110 MECTY HAXOXACHUS JOJDKHUKA.

[oncynHocTs Aen 00 ycTaHoBIeHUH (PAKTOB, MMEIOLIHMX IOPHINIECKOE 3HAYCHUE, OTTPEIes-
€TCsI B 3aBHCHUMOCTH OT Xapakrepa Toro (hakta, 00 yCTaHOBIEHHH KOTOPOTO UCTIPAIINBACT 3asiBH-
tenb. Kak mpaBuiio, 3asBieHUs] 00 yCTAHOBJICHUW OPUAMYECKUX (PAKTOB TOAAIOTCS 1O MECTY
HAXOXKJICHHS WJIM MECTY KHUTEIbCTBA 3asBUTeNs. OTHAKO, €CIIH peUb UJIET 00 YCTAaHOBJICHUH (PaKTa,
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MMEIOLIET0 3HAYEHUE JJIsl OCYLIECTBICHUS MpaB Ha OOBEKThl HEABMKMMOIO MMYIECTBA, TaKUe
3asIBJICHUS JOJKHBI 110/1aBaThCsl B apOUTPaXKHBIN CyJl IO MECTY HAXOXKJIEHUS TAKOIO UMYIIECTBA.

[MoacynnocTs aen 006 ocmapyuBaHUK pEIICHUN U JAEUCTBUI CyneOHOTO MpUCTaBa-UCIIOIHU-
TEJIs1 BOCIIPOU3BOIUT COOTBETCTBYIONTYIO HOpMY CT. 90 D3 «O0 MCTIOTHUTETLHOM MTPOU3BOICTBEY
U (paKTUUECKHU HE OTIMYAETCs OT IpaBuiia O0IIe TeppUTOPHAIbHON MOACYIHOCTH.

[loncynHocTh CIOPOB MEXKY POCCUHCKUMHU OPTaHU3ALMUSIMHU, OCYIIECTBISIOIUMU JEATENb-
HOCTb WJIA UMEIOIMMH UMYILIECTBO 3a IpeaenaMu Teppuropun Poccuiickoit @eaepannu. B Takux
CIIy9asiX CIIOp JIOJDKCH pacCcMaTpUBAThCs apOUTPaKHBIM cynoM cyObekTa Poccuiickoit denepa-
L[UH, HA TEPPUTOPUU KOTOPOTO 3apPETUCTPUPOBAHA OpraHU3alusi-I0KHUK. B Tex ciydasx, koraa
y JEMCTBYIOIIMX MM UMEIOLIUX UMYIIECTBO HA TEPPUTOPHUH MHOCTPAHHBIX rOCYAapCTB POCCHIi-
CKMX OpraHM3aliil HET rOCYIapCTBEHHON perucTpannu Ha teppuropun Poceniickont @enepannu,
CTIOPBI C UX yYaCTHEM TOACYAHBI ApOUTpaxHOMY Cyxy MOCKOBCKOW OOJIaCTH.

K uncny npaBui1 HCKIIFOUUTENBHOM MOJCYTHOCTH OTHOCSTCS MpaBuia ONpeAeIeHUs MOJCY/-
HOCTH BCTPEUHOTO MCKa, KOTOPBIH MMOaeTCs BO BCEX CIydasx B apOUTPaXKHBIN CY[ 10 MECTY pac-
CMOTPEHMSI IEPBOHAYAJIBHOTO UCKA.

ApOutpaxxsblii cyJ 00s13aH pacCMOTPETh JIEJI0 MO CYIIECTBY, €CIM OHO MPHUHITO K IPOU3-
BOJICTBY JJAHHOTO CYJIa C COOJTIOIEHUEM MIPABUJI MOJCYTHOCTH. VI3MeHeHne OICYTHOCTH B TIOCTIE-
JyolleM (HampuMep, U3MEHEHUE MECTa HaXOXJACHUsS OTBETYHMKA, YTO BIUSET HA ONpPEIEIICHUE
HOJICY/THOCTH ) HE BIIMSIET Ha pACCMOTPEHHUE JIEJIa B TOM CYyZI€, KOTOPbII IPUHSJ €r0 K CBOEMY IIPOU3-
BoJCTBY. B cT. 39 AIIK ycTraHOBIIEHO PaBUIIO O HETOMYCTUMOCTH CIIOPOB O MOACYIHOCTH MEXIY
apOUTpaXHBIMHU CyIaMH, TEM CaMbIM TapaHTUPYETCS MPABO Ha CyACOHYIO 3aIlUTY JIUI, 0OpaTHUB-
IIUXCS B apOUTPaKHBIN CY/I.
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11. ApOGuTpaxHble npoueccyanbHble
NPaBOOTHOLLUEHUA: MOHATHE,
cucrtema, copepxaHme oo0bLeKT

ApOutpaxnble MpolieccyalbHble MPABOOTHOIICHUS BO3HUKAIOT MEXAY apOUTpPaKHBIM
CyIOM U JPYTMMH YYAaCTHHUKAMH Ipoliecca MPU PaCCMOTPEHUU U PA3PEIICHHH YKOHOMUYECKHX
CIIOPOB U MHBIX JIET, B CTA/IUAX MIEPECMOTpa PEIICHU apOUTPAKHOTO CyAa U UX UCTIOTHEHUS. DTH
00IIeCTBEHHBIEC OTHOLICHHS €CTh HE YTO MHOE, KaK MEXaHU3M 3aIIUTHI IIPaB B apOUTPasKHOM CYIIe.
OHu Bcerga yperyiampoBaHbl HOPMaMH IIPOLIECCYaIbHOTO IpaBa, COAEPIKALMMHUCS B HECKOIbKHUX
UCTOYHHKAX, B OCHOBHOM B ApOUTPaXHOM TMpoIieccyanbHOM Koaekce PO.

ApOutpaxknblii cya — 00s3aTeNbHbBIN CyOBEKT MPOLIECCYaNbHBIX MPABOOTHOIIECHH, TOITOMY
BCE IpoIecCyaabHble CPECTBA OOpaIeHHs, X0IaTalicTBa HANIPABISAIOTCSA apOUTPAKHOMY CYILY.

ApOutpaxkHble MpolecCyanbHble MPABOOTHOIIEHUSI — 3TO BIACTEOTHOLIECHUS. ApOUTpak-
HBIE Cy/IbI OcyIecTBIAIOT paBocyaue (cT. 1 AIIK P®D), a ux moaTHOMOYHS HOCST BIACTHBIN Xapak-
Tep MO OTHOLLIEHHUIO K APYTMM YYaCTHUKAM IpoIlecca.

B perynatuBHbIX (TpakIaHCKHUX) MPABOOTHOILIEHUSIX CyOBEKTHI, T. €. OpraHU3aIUH, Mpe/-
NPUHUMATEIN, TPAKIaHE PaBHbI B CBOUX IpaBax. B mporieccyanbHbIX k€ IPaBOOTHOLIEHUSX TOJI0-
YKEHUE YYAaCTHUKOB ITPOLIECCa IO CPABHEHHIO C CY/IOM Pa3JIMYHOE.

Coneprxkanue apOUTPaKHOTO MPOIECCYaTbHOTO MPABOOTHOIIEHUSI COCTABISIOT: MPOIIECCY-
aJbHbIE TTPaBa 1 00SI3aHHOCTH apOUTPAKHOTO Cy/Ia, MEpa BO3MOKHOTO U JJO3BOJICHHOTO MOBEICHUS
Ipyrux cyonekToB mporecca. CyObeKTUBHBIE MpOIleCCyalbHbIE MpaBa U 00S3aHHOCTH B apOUT-
PaXKHOM CyJI€ OCYIIECTBIISIFOTCS IIyTEM COBEPLICHUS MPOLECCYANIbHBIX ACHUCTBUM, BHICTYAIOIINX
B KaueCTBE OCHOBAHHI BOSHUKHOBEHUS U Pa3BUTHUS MPOLECCYaTbHBIX OTHOIIEHUH. OCOOEHHOCTh
apOUTPaKHBIX MPOIECCYaTbHBIX MPABOOTHOIIEHUI COCTOUT €Ille U B TOM, YTO OHU MOTYT OBITh
TOJIBKO B MPaBOBOU (opMe U HE CyHIeCTBYIOT Kak (akTuueckue otHomieHus. B AIIK PO (ct. 3)
B ominyne oT [TIK P® (u. 4 ct. 1) HE mperycMOTPEHO COBEPILICHUS MPOLIECCYAIbHBIX AeHCTBUN
B apOUTpaKHOM CyJle IO aHAJOTUH TpaBa WM 3akoHa. B apOutpakHOM mporecce cya, Apyrue
YYaCTHUKU COBEPLIAIOT TOJBKO TE€ MPOLECCYaNIbHbIE JIEUCTBUS, KOTOPbIE MPEIyCMOTPEHbBI HOP-
MaM# apOUTPa)KHOTO MPOLIECCyallbHOTO MpaBa. PerynsTuBHbIC (MaTepuaibHbIE) K€ OTHOILICHUS
MOTYT CyIIECTBOBATh B popMe (pakTHUeCKUX OTHOIICHUH.

ApOutpaksblie IporeccyaabHble TPAaBOOTHOIICHHS BO3HUKAIOT HAa OCHOBE MPOLIeCCyalbHbBIX
HOPM, U B TO K€ BPEMsI HOPMbI IIPOLIECCYATIBbHOTO MPABa PEATU3YIOTCSA B 3TUX OTHOIICHUSX.

ApOuTtpaksble MpoleccyanbHbIe OTHOIIEHUS BOSHUKAIOT MPY HAJTMYHUHU JIBYyX MPEANOCHUIOK:

— HaJW4us B UCTOYHUKAX apOUTPaKHOTO MPOIECCYaIbHOTO MpaBa HOPMBI, MPEIOCTABII-
IOLIEH MPaBOBYIO OCHOBY JJIsi CyNeOHOM 3alllUThl, COBEPIICHHSI MPOLIECCYATbHBIX NEHCTBHM (CT.
4 ATIK P®);

— HaJIM4¥sl y CTOPOH, TPEThUX JIUII, 3asiBUTENIEeH MpolleccyanbHO npaBocnocooHoctu. Crio-
COOHOCTh UMETH IMpoliecCyallbHbIE MPaBa U HECTH MpoIlecCyalbHble 005S3aHHOCTH (TIpoliecCyallb-
Hasl TIPaBOCMOCOOHOCTH) MPHU3HAECTCS B PABHOI Mepe 3a BCEMHU OpPraHMU3AlMsIMH U TpaKIaHaMU,
o0nagarouMMe coriacHo (eaepaabHOMY 3aKOHY MPAaBOM Ha CyIEeOHYIO 3alllUTy B apOUTpaKHOM
CyZle CBOMX IPaB U 3aKOHHBIX UHTepecoB (4. 1 cT. 43 AIIK PO).

OT mporneccyaiabHON MPaBOCIOCOOHOCTH OTIMYAETCS MpOIEcCyaiabHas JeecrnoCcOOHOCTb,
T. €. ClIOCOOHOCTh CBOMMH JICUCTBUSMHU OCYIIECTBIIATH MPOIeCCyalbHbIE IPaBa U 00A3aHHOCTHU B
apOutpaxknoM cyze (4. 2 ct. 43 AIIK PO).

ApOutpaxkHo-npolieccyaibHas 1eeClioCOOHOCTh — 3TO CIOCOOHOCTh CBOMMHU JIEHCTBUSMU
OCYUIECTBIIATH MpaBa B KOHKPETHOM Tpoliecce (MpeIbsiBUTh UCK, 3aKIII04aTh MHPOBOE COTJIAIIe-
HUE, IPU3HABATh UCK U T. [1.), MOPYyYaTh BEACHUE JeNia IPEICTABUTEIIO.
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V opuanuecKux JUI IpaBo U 1€€CIOCOOHOCTh BOZHUKAIOT OJHOBPEMEHHO C MOMEHTA T'OCY-
JTapcTBeHHOU peructparuu. [Iporeccyanbhpie mpaBa U 00s3aHHOCTH FOPUAMYECKOTO JIUIA pea-
JU3YIOT B apOUTPaKHOM MPOILIECCE OPTaHbl IOPUANYECKUX JIHILL, IEHCTBYIONINE B COOTBETCTBUH C
(benepanbHBIM 3aKOHOM, THBIMH HOPMATHBHBIMHU ITPABOBBIMU aKTaMH WJIH YIPEIUTEITbHBIMU JIOKY-
MeHTamu opranuzauuil (4. 4 ct. 59 AIIK). 'ocynapcTBeHHbIE OpraHbl, OpraHbl MECTHOIO CaMo-
yIOPaBICHUS U MHbIE OpPraHbl OCYLIECTBIIAIOT PEAlM3allMI0 CBOMX MpaB U 00s3aHHOCTEN uepe3
€IMHOJINYHBIE UJTU KOJUIETHAJIbHBIE OpraHbl IMO0 HaJIeKalIuM 00pa3oM YIIOJIHOMOUEHHBIX MpeJ-
CTaBUTEJICH.

I'paxxnane n MHAMBUTyalIbHBIE TPENIPUHUMATENN BIIPaBE BECTH JI€J1a B apOUTPaKHOM CyJie
JMYHO WK Yepe3 NpeICTaBUTeNei, UMH MOTYT OBITh B apOUTPaKHOM CyJI€ aJBOKATHI M MHBIE OKa-
3bIBAIOLIUE FOPUINYECKYIO ITOMOILb JIULIA.

HecogepiieHHoneTHHE B BO3pAcTe OT LIECTHAALATH A0 BOCEMHALATH JIET 001a/1at0T MoJI-
HOHW apOUTPaKHOH MPOLECCYATBHOM 1€eCITOCOOHOCTHIO CO BPEMEHH BCTYIUICHUS B Opak Ml 00b-
SIBIICHUSI UX SMAaHCUIIMPOBAaHHBIMU, a TAKXKE B ClIydae, KOI1a OHU 3aHUMAIOTCS NPEANPUHUMATEb-
CKOM JIeATENbHOCTBIO WU SBJISIOTCA YJI€HAMM MPOM3BOJICTBEHHBIX KoomneparuBoB. [IpuBneuenue
UX POAUTENIEH U MONEYUTENEH BO3MOXKHO 110 YCMOTPEHHUIO CyAa.

OcHOBaHMAMU BO3HUKHOBEHMSI, U3MEHEHMSI, IPEKPAIIECHUS apOUTPaX]HBIX IPOLECCYaTbHBIX
OTHOILIEHUH BCEr/a SIBISIETCS COBOKYTTHOCTh IOPUANYECKUX (PAKTOB, C KOTOPOI apOUTPaXKHBIN ITPO-
[[eCCyaJIbHBIN 3aKOH CBSI3BIBACT MTPABOBBIC TIOCIIEICTBHS, HO HE CMHUYHBIN IOPUANIECKUI (DaKT.

Crenduka ropuauueckux (akToB KaK OCHOBAHHWH JBIKCHHS (Pa3BUTHs) apOUTPAKHBIX
IPOLECCYaIbHBIX OTHOLIEHUHM COCTOUT B TOM, YTO B KaU€CTBE TAKOBBIX BBICTYIAIOT, KaK MPABUJIO,
npoueccyagbHble AeHCTBUS CyObEKTOB IIpoLecca:

— IpeabsiBiieHue UCKOBOTO 3asiBiieHus (ct. 125 AIIK P®);

— IIpe/ICTaBIIeHUE OT3bIBa Ha UCKoBoe 3asiBieHue (cT. 131 AIIK PO);

— COEIMHEHHE U pa3beqUHEHNE UCKOBBIX TpeboBaHul (cT. 130 AIIK P®d);

— HaJUIeKaIlee U3BeIIeHHE ula, yuacTBytomiero B aene (cT. 123 AIIK PO) u T. 1.

B kauecTtBe ropummueckoro ¢akta MOTYT BBICTYNAaTh M Oe3nedcTBHs (Hampumep, (axT
HEOILIaThl TOCTIONUINHBL, (PaKT HESIBKU CTOPOHBI B CyIeOHOE 3acelaHue).

Bwmecrte ¢ TeM, 515 TOro 4T00bI BO3HUK apOUTpakHbIH Mpoliecc 1o Aeiy, TpeOyeTcs He TOIbKO
IPEIbSIBICHNE HCKOBOTO 3asIBIICHUS B CYJl, HO U €0 MPUHITHE K IPOU3BOACTBY Cy/Aa, O YEM BBIHO-
cutcs onpenenenue cyapu (ct. 127 AIIK PO).

[IponeccyanpHbie NEHCTBHA, KaK W IOpUANYECKUE (DAKTBI, OOJEKAIOTCA B ONPEACICHHYIO
¢dbopmy. B apOurpaxHoM mporecce npeodiaaaeT micbMeHHas popMa 3aKperuIcHus AeHcTBriA. B
yCTHOM (hopMe TaroTcst 00BSICHEHUS PEIbIBUTENICH CTOPOH, CAMUX CTOPOH, TOKAa3aHUs CBU/ICTE-
JIeid, HO ¥ B 3TOM ciIy4ae uHQopmarus npotokoiupyercs (4. 3 ¢t. 155 AIIK PO).

JleiicTBuS JHII, yYACTBYIOIINX B J€Jie, © apOUTPaKHOTO Cy/a, O0JICUCHHBIE B MUCHbMEHHYIO
(hopMmy, co31al0T MpoLeccyalbHble JOKYMEHTHI 1O Jely. B HUX pacKpbIBaeTcsi BECh X0/ IpoIiecca
¥ pa3BUTHS apOUTPAKHOTO MPOLECCYATBHOTO OTHOLICHHSI.

Bo3HukHOBEHME, H3MEHEHNE, TPEKPALLEHUE TPOLECCYaTIbHBIX ITpaB U 00s3aHHOCTEN apOUT-
PaXXHOT'O Cy/a, Y4aCTHUKOB IIPOLECCa MPOUCXOIUT MOCTENEHHO. OHU HE CyIECTBYIOT BCE OJIHO-
BPEMEHHO C CaMOT0 HaJaJla Mpoliecca, a MOsIBIAIOTCS OJHU 3a APYTUMHU, [TOCJIE0BATEIBHO CMe-
HSSL IPYT JIpyTa B CBS3U C HACTYIUICHHEM HJIM, HA000POT, OTCYTCTBHEM IOPUINYECKNA 3HAYMMBIX
(axToB.

CyObeKTsl IPABOOTHOIIEHUH B 3aBUCUMOCTHU OT UX CTaTyca (IIPOLECCyaaIbHOTO MOIOKEHUS
B apOUTPaKHOM IPOLIECCE) AETATCSA Ha YEThIPE TPYIIIbL:

1) apoutpaxnsiii cya (1. 2 AIIK PD);

2) nuua, yuactytomue B aeine (ct. 40 AIIK PD);

3) nuua, COAEHCTBYIOIINE OCYIIECTBICHUIO MMPABOCYAUs apOUTpakHbIM cynoM (cT. 54 ATIK
PD);
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4) nnple (moctopoHHue) auna (4. 4, 8 ct. 66, u. 2 ct. 119 AIIK PO).

Cyn — o0s13aTenbHBIN CyOBEKT apOUTPaKHBIX MPOIECCYANbHBIX OTHOLEHUH. OH OT UMEHH
rOCyZlapcTBa OCYIIECTBISIET MPABOCYIUE B YCTAHOBJICHHBIX MPOLECCYANBHBIX (OpPMaX U SBISETCS
opraHoMm cyaeoHoi Biactu. [IpoueccyanbHble mpaBa cyJa B MPAaBOOTHOLIEHUU OJHOBPEMEHHO
SIBIIIIOTCS U €70 003aHHOCTAMU. ApOUTPAKHBIN CyJ] pyKOBOJIUT MPOLECCOM I10 MOJBEAOMCTBEH-
HBIM €My JIeJIaM.

JInnamu, y4acTBYIOIIMMH B J€Ji€, IBJISIFOTCS TaKue CyObEeKThbl apOUTpaKHbIX Mpolieccyallb-
HBIX OTHOLLUEHUH, KOTOpbIE UMEIOT JUYHBIN UM rOCYJapCTBEHHBIN (0OLIECTBEHHBIN) UHTEPEC B
3amuTe npasa. TakuMu cyObeKTaMH IPOLECCYaIbHbIX OTHOILIEHUH 3aKOH Ha3bIBA€T CTOPOHBI, TPE-
TBHH JIMIIA 110 UCKOBBIM JI€JIaM, 3asiBUTEJICH M 3aMHTEPECOBAHHBIX JIUI] IO JIeJIaM 0CO00TO TPOH3-
BOJICTBA U I10 JIEJIaM O HECOCTOSITENILHOCTH (0aHKPOTCTBE), MPOKYpPOPa, FOCYAapCTBEHHBIE OPTaHbl,
OpraHbl MECTHOTO caMoyTipaBiieHus U uHbie opransl (cT. 40 AIIK P®). Ot ocymecTBieHus cBoux
IIPaB 3TUMHU JIMLIAMHU 3aBUCUT Pa3BUTHE apOUTPAXKHOIO IPOLECCa MO ACITY.

K nunam, conelcTBYIOIKMM OTIPABIECHUIO MPABOCYAUS, OTHOCSTCS MPEACTABUTENH, KC-
NePThl, CBUIECTENH, IEPEBOAUMUKH, TOMOIIHUK CyIbH, CEKpETaph CyneOHOTO0 3acenanus (cT. 54—58
AIIK P®.)

Paznnyaercst oOumii 00BEKT MpolieccyallbHbIX MPAaBOOTHOILIEHUH 110 BCEMY JI€Iy B apOUT-
PaXXKHOM CYyJI€ U CHEeHalIbHbIE OOBEKTHI B OTJEJbHBIX, JEMEHTAPHbBIX MPOLIECCYaIbHBIX OTHOLIE-
HUSIX, T. €. B OTHOIICHHUSAX CYJl — CBUJETEIb, CYJl — IKCIEPT, CYJ — IEPEBOAUUK U T. [I.

OO6mmM 00BEKTOM, €CITU pacCMaTPUBATh ApOUTPAKHBIN MPOIIECC IO OJHOMY JIETY KaK CJI0XK-
HO€ MHOTOCYOBEKTHOE TIPAaBOOTHOILICHHE, SIBIISCTCS:

— TI0 MCKOBBIM JIeJIaM, TI0 JejlaM, BO3HUKAIOIIUM W3 aIMHHUCTPATHBHBIX W WHBIX ITyO-
JMYHO-TIPABOBBIX OTHOIIEHUH U 1O JieJIaM YIPOIIEHHOTO IPOU3BO/CTBA — CIIOPHOE WIIM OCIapH-
BaeMoe CyObEKTHUBHOE IIPABO;

— 10 JieJIaM 0CO0OTO MPOM3BOJICTBA — OXPAHSIEMBIN 3aKOHOM HHTEpEC. ApOUTPAKHBIN MPO-
IIECC HE MOXKET OBITh 0€300bCKTHRIM, HH HA YTO

He HanpaBieHHbIM. [IpaBooTHOIIEHHE B apOUTPa)kHOM CyJle BOSHUKAET B CBSI3U C Hapylile-
HUEM WIH NPEAINoiaraéMbIM HapyIIEHUEM IIpaB NpeaIpUHUMATENEH, HHBIX CYObEKTOB HIKOHOMHU-
YECKUX U MyOJIMYHO-NPABOBBIX OTHOIIEHUH. DTH IpaBa U OOS3aHHOCTU CTAHOBSTCS OOBEKTOM
apOUTPaKHOTO MPOLIECCYAIbHOTO OTHOLIEHMS.

B enuHn4HbIX (371€MEHTApHBIX ) IPOLIECCYAIbHBIX OTHOLIEHUSAX 00BEKThI pa3inyHbl. Hanpu-
Mep, B IPABOOTHOLIEHUSIX CYJl — CBUJIETEINb, CY/ — 3KCIIEPT 0OBEKTOM MTPABOOTHOIIEHHUSI SBIISETCS
uHpOpMaIus 0 (pakTHIeCKHX 00CTOATEILCTBAX JIeNa, HeOOXOAMMast s TO3HAHUS PETYISTHBHBIX
IPABOOTHOIIEHUH U TIOCTAHOBJIEHHUS CyA€0HOIO aKTa.
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12. lNoHATUE N cocTaB CyObLEKTOB
apOouTpaxHoro npoueccyanbHOro npasa

[IpouieccyanbHas nesATENbHOCTh CyOBEKTOB apOUTPAXKHOTO IMpoliecca MPOUCXOAUT B paM-
Kax apOUTPaXHOTO MPOIECCYaTbHOTO OTHOIIECHUS, BOSHUKAIOIIETO MO KAXKIOMY JIENY, TOABEI0M-
CTBEHHOMY apOuTpakHoMy cyay. CyOBbeKThl apOUTPaKHOTO MPOIIeCCyalIbHOTO IIPaBa MOAPA3IeIis-
IOTCSl Ha YETHIPE TPYIIIIHL:

1) apOuTpa>kHbIE CyAbl KaK OPraHbl, pa3pelIaoinue Crophbl;

2) nuua, y4yacTBYIOIIUE B JieJe, 3allUIIAIONIie CBOU JIN0O UyKue MpaBa U 3aKOHHbIE HHTe-
PECHI U UMEIOIINE IOPUANUECKYIO0 3aMHTEPECOBAHHOCTh B HCXO/Ie apOUTPasKHOTO Mpoliecca;

3) mpeacTaBUTENH, KOTOPBIE 00ECTIEYNBAIOT JIUIIAM, YYACTBYIOIIUM B JIEJI€, BO3SMOKHOCTh UX
ydacTusi B JeJie ¥ MPEACTABIAIONINE UX HHTEPECHI B apOUTPAKHOM CY/IE;

4) vHbBIE YYaCTHUKH MPOIIecca, CONCHCTBYIONIUE AEITEIbHOCTH apOUTPaKHOTO CyJa B CUITY
00513aHHOCTEH 10 MPEeACTaBICHUIO 10KA3aTeNbCTBEHHON HH(POPMALIUY U B MHBIX CITy4asx (CBUaE-
TEJIU, SKCTICPTHI, IEPEBOAYUKH H T. 11.).

[TepBas rpynmna cyObeKTOB apOUTPa)KHOTO MPOIIECCYaNTbHOTO MTpaBa BKIIOYAET B ceOst apOUT-
paKHbIE CyIbl PA3IUYHOTO YPOBHSI.

ApOuTpaxksbie Cylbl Kak CyObEeKThl apOUTPaKHOTO MPOIECCYaTbHOTO MpaBa MOAPA3ICIs-
IOTCS Ha JIBE TPYMIIbI:

1) paccmaTpuBaromiye aea mno cymecTBy (apoutpaxknsie cyasl cyobektoB PO u Bricmuit
Apburpaxusiii Cyn PO no genam, OTHECEHHBIM K €r0 BEICHHUIO);

2) OCyIIECTBISIONIUE MOJTHOMOUHUS MO MEPECMOTPY BBIHECEHHBIX CYAE€OHBIX aKTOB (CYHbI
cyobekToB P® B juile amerUIsIMOHHBIX KOJJIETUH, (enepanbHble OKpYKHBbIE Cyabl, Boiciiumii
Apburpaxusiit Cyn PO).

[IpaBoBOe monoXeHHe apOUTPAKHOTO Cyda CPeAM YYaCTHUKOB apOUTPa)KHOTO Mpolecca
OTJIIMYACTCS PAIOM OCOOEHHOCTENH. ApPOUTPaKHBIN Cyl HAJENEeH BIACTHBIMHU MOJTHOMOYHSIMH 10
BEICHUIO Mpoliecca U PYKOBOACTBY CyAeOHBIM Pa30oHpaTebCTBOM, KOTOPBIE CBSI3aHBI C OCYIIECTB-
JeHreM uM QyHKIUN cyieOHoro pykoBoacTBa. [Ipolieccyanbhblie AeiicTBHs apOUTPaKHOTO Cy/a B
3HAYUTETHHOM CTENEHH OMPEENISIIOT TUHAMUKY Jea.

JInamu, y4acTBYIOUIUMH B JieJie, IPU3HAIOTCSI CTOPOHBI, TPEThU JIUIA; 3asIBUTENIN U UHBIC
3aMHTEPECOBAHHBIE JIUIIA — B JIeNIax 00 YCTaHOBICHUH (PaKTOB, UMEIOIIUX IOPUINYECKOE 3HAYCHHE,
U O HECOCTOATENbHOCTU (OAHKPOTCTBE) OpraHU3alUil U rpakaaH; IPOKYpOp, TOCYyAapCTBEHHbIC
OpraHbl, OpPraHbl MECTHOTO CaMOYIIPABICHUSI U WHBIE OpPraHbl, OOpaTUBIIMECS B Cyd C HCKOM B
3aIUTY TOCYAaPCTBEHHBIX U OOIECTBEHHBIX HHTEPECOB.

Jl51s ycrenrHoro ocymiecTBieHus: CBOUX (PyHKIMH U1, y9aCTBYIOIIKE B JieJe, HaJACTSI0TCS
HIMPOKUM KPYTOM IMpoIliecCyallbHBIX MpaB U 00s3aHHOCTEN. B yacTHOCTH, BCE NTHIIa, y4acTBYIOIINE
B JieJie, UMCIOT IIPABO: 3HAKOMUTKCS C €T0 MaTepHallaMHt; JAeJIaTh BBIMUCKHU U3 HUX; CHUMATh KOIUH;
3asIBIIATH OTBOJIbI; MIPEJICTABIATh JOKA3aTeIbCTBA; Y4aCTBOBATh B MCCIEAOBAHUU JTOKA3aTEIbCTB;
3a/1aBaTh BOIIPOCHI YYACTHUKAM apOUTPaKHOTO MpoIlecca; 3asBIsITh XOAaTalCTBa; 1aBaTh YCTHBIC
U IMCbMEHHBIE OObSICHEHUS apOUTPaXKHOMY CYyAy; IPEACTABIATH CBOM JJOBOJABI U COOOpaXKeHUs 110
BCEM BO3HHUKAIOIIHMM B X0JIe apOUTPaKHOTO MPOIEcca BOIIPOCcaM; BO3pakaTh MPOTUB XOIaTalCTB,
JIOBOJIOB M COOOpaKEHUI IPYTHX JIUII, YIaCTBYIOIIMX B Jiese; 00KaloBaTh CyneOHbIe aKThl apOUT-
Pa’KHOTO CyJIa; MOJIb30BaThCs APYTUMHU MpoliecCyalbHBIMU MpaBaMu, peactaBieHHbIMU UM ATTK.

Jluia, yyacTByrolIye B iejie, 00s13aHbl JOOPOCOBECTHO MOJIb30BATHCS MPUHAATIESKALTUMHU UM
npoleccyaabHbIMU MpaBaMu. KpoMe Toro, Ha HUX BO3JIOXKEH U PAJl MPOLIeCCyalbHBIX 00sI3aHHO-
creli B coorBeTcTBUH ¢ AITK:

— MOAYMHSATHCS PACTIOPSHKEHUSIM MPEACENaTeNbCTBYIOIIETO;
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— oOpamarbes K apOuTpaXKHOMY CYIy U J1aBaTh CBOU OOBSICHEHHS CTOS H T. [I.

OCHOBHBIMH yYaCTHHKaMHU apOUTPaKHOTO TPOIIEecca SBISIOTCS CTOPOHBI — HCTEI] U OTBET-
9HK. B CBSI3H CO CIIOpOM MEXIy HUMHU BO3HUKAET apOUTPaKHBIN MPOLIECC, U MEpe] apOUTPaKHBIM
CYZIOM CTOUT 3ajJa4a 1o ero paspemieHnto. CTOpOHBI HIMEIOT PaBHBIE BO3MOKHOCTH T10 TTPABOBOU
3alIUTe CBOUX MPAB U 3aKOHHBIX HHTEPECOB.

TpeTbu nuIIa BCTYAIOT B YK€ HAYATHIN MPOIIECC M B 3aBUCIMOCTH OT XapaKTepa CBOeH 3anH-
TEPECOBAHHOCTH, CBSI3H CO CIIOPHBIM MaTepHUaIbHBIM ITPABOOTHOIICHUEM U CTOPOHAMHU TTOIPa3/Ie-
JSIFOTCS HA J1BA BUJIA!

1) TpeThbu NUIIa, 3asBIISIONIAE CAMOCTOSITEIILHBIC TPECOOBAHHS HA MTPEIMET CIIOPa;

2) TpeThH JHIIA, HE 3asBISIOIINE HAa IPEAMET CIIOpa CaMOCTOSTENILHBIX TPeOOBaHUH.

3asBUTENN ¥ MHBIC 3aMHTEPECOBAHHBIC JIMIIA YYaCTBYIOT B JiesiaX 00 YCTaHOBJICHUH (PAaKTOB,
UMEIOIINX IOPUINIECKOE 3HAYCHHE.

[Ipokypop, rocynapcTBeHHBIE OpTraHbl, OpraHbl MECTHOTO CaMOYIIPABJICHUSI U HHBIE OPTaHbI
BIIPaBE 0OPaTUTHCS C ICKOM B apOMTPaKHBIN Cy/ B 3AIIUTY TOCYIapCTBEHHBIX M OOIECTBEHHBIX
MHTEPECOB. YYacThe JaHHBIX CYOBEKTOB XapaKTepU3yeTCs 3aIIUTON He COOCTBEHHBIX HHTEPECOB,
a MHTEPECOB JIPYTUX JIUII U OJTHOBPEMEHHO HHTEPECOB TOCYAapCTBA U OOIIECTBRA.

Tak Ha3pIBacMble HHBIC YYaCTHHKH Tpo1iecca (IKCIEPThI, CBUACTENHN, IEPEBOIIYNKHU, TOMOIII-
HUK CYJIbU U CEKpETaphb CyAeOHOTO 3aceIanusl):

a) TIPU3BaHbl OKa3aTh COACHCTBHE JIMIIAM, YYaCTBYIOIIUM B JIeNie, U apOUTpaXHOMY Cyay B
OBICTPOM U OOBEKTHBHOM pa3pelIeHHH BOIIPOCOB, BOZHUKAIOIIMX B XOJI€ MIPOIIECca, a TAKXKe B pea-
JHM3aIHY UX TPaB ¥ 3aKOHHBIX UHTEPECOB;

0) UMEIOT Psi/I MPOLECCYANBHBIX TPaB (TaKMX KaK MPaBO Ha BO3MEIIEHUE IOHECEHHBIX UMH
pacxooB, MPaBo BBHICTYNATh B apOUTPaKHOM CY/IE U AaBaTh OOBSICHEHUS H T. 1I.);

B) HECYT 00513aHHOCTH, BO3JI0)keHHbIe Ha HUX Hopmamu AIIK (Hampumep, cBuaeTens 00si3aH
JIaBaTh NPaBAMBHIC TIOKA3aHUs, IIEPEBOAYMK — TOYHO MEPEBOUTH, SKCIIEPT — JaBaTh 3aKIIOUCHHUE
B IIUCbMEHHOH (opme);

') MOTYT OBITh ITPHUBIICYEHBI K OTBETCTBEHHOCTH (BILIOTH /10 YTOJIOBHOH, cT. 307, 308 YK) 3a
3aBEZIOMO JIOXKHBIE TIOKa3aHUs, 3aBEI0MO HEMPABMIIbHBIN ITIEPEBOJI, 3aBEOMO JIOKHOE 3aKITIOUCHHE
B Cy/ie TMO0 MPH MPOU3BOJCTBE MPEIBAPUTEIHLHOTO PACCIIEIOBAHNS.
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13. ApOUTpaxkHbInN cya Kak
YYaCTHUK apOuTpaxXHoro npouecca

IIpuBJieyeHne K pacCMOTPEHNIO ApOUTPAKHBIX 3acenareiei

ApOutpaxkable CyIbl KaK YYaCTHUKH apOMTPa)KHOTO Mpoliecca MOApa3AelsaioTcs Ha JIBE
TpyTIbL:

1) paccmaTpuBaromue aea mno cymecTBy (apoutpaxnsie cyabl cyobekToB PO u Bricimit
Apburpaxusiii Cyn PO no genam, OTHECEHHBIM K €r0 BEICHHUIO);

2) OCyIIECTBISIONIUE MOJTHOMOUHUS M0 MEPECMOTPY BBIHECEHHBIX CYAEOHBIX aKTOB (CYHbI
cyobekToB PO B nuie anemnsiuoHHBIX Koyeruil, deaepanbHble OKPYXKHbIE Cyabl, Boiciumii
Apburpaxusiit Cyn PO).

[IpaBoBO€ MonokeHNe apOUTPANKHOTO Cy/Ia CPEIU APYTUX YIYACTHUKOB apOUTPAKHOTO MPO-
[ecca OTIIMYAETCS PSIIOM 0COOCHHOCTEN. ApOUTPaKHBIN Cy/1 HAaJIeIeH BIACTHBIMU MTOTHOMOUYHUSMU
M0 BEJICHUIO TMpollecca U PYKOBOACTBY CYyAEOHBIM Pa3OoMpaTenbCTBOM, KOTOPBIE CBSI3aHBI C OCY-
HIECTBICHUEM UM (QyHKLUN cyneOHOro pykoBojacTBa. [IporeccyanbHbie ecTBHS apOUTPAKHOTO
CyZla B 3HaUUTEIbHON CTETICHU OMPEACISAIOT AMHAMUKY Jena.

ApOuTpakHble 3aceaaresin

B ®enepansHoM KOHCTUTYIMOHHOM 3akoHe «O cynebHoit cucteme Poccuiickoit denepa-
UM apOUTpaKHbIE 3aceaTeNu MePEUNCIICHbI CPEU JIHII, yYACTBYIOIIUX B OCYIIECTBICHUU TIPa-
Bocynusa. Crareeit 19 AIIK, a taxxe denepansubiM 3akoHOM 0T 30.05.2001 . Ne 70-®3 «O06
apOUTPaKHBIX 3aceAareisiX apOUTPAKHBIX CyI0B cyObeKkTOB PD) ycTaHOBIEHO, UTO apOUTpak-
HbIE 3aCe/IaTeNIM IPUBIICKAIOTCA K PACCMOTPEHHIO JIEN IO XOJaTalCTBY CTOPOHBI, pa3peliacMoMy
B nopsiake, ycraHoneHHoM AIIK. Yka3anHoe xonarailcTBO JOMKHO OBITH 3asBI€HO CTOPOHOM He
MO3/IHEE YeM 3a OIMH MECSIII 10 Hauaja cyieOHOro pa3ouparenbcTBa. Takoe XonaTaiicTBO MOKET
OBITPH 3a5BJICHO MPHU KaXKJOM HOBOM PacCMOTPEHUH JIeTIa.

Ecnu xomaraiicTBO 0 pacCMOTpEHUU JieNia ¢ y4yacTHeM apOUTPaKHBIX 3acenaTeneil yaoBie-
TBOPEHO, Ka)kJ1asi U3 CTOPOH BBHIOMpAET KaHAUAATYpy apOUTpakKHOTO 3acenaress A paccMoTpe-
HUS Jiefla U3 CIIMCKa apOuTPasKHBIX 3aceareneil, yTBep:KIeHHOTO B YyCTaHOBIEHHOM (hefiepaibHbIM
3aKOHOM MOPSIKE 7Sl TaHHOTO apOUTPaKHOTO Cy/a, U 3asBIsET O BEIOpaHHOW KaHAUAATYpe Cydy
HE TI03/IHee ACCATH THEH 0 Hadama cy/IeOHOoro pa3duparenscTBa. Eciu cTopoHa B yKa3aHHBIN CPOK
HE 3asBUT O BHIOPAHHOW KaHIUAATYpe apOUTPa)KHOTO 3acenarensi, Cy/J BIPaBe CaMOCTOSATEIbHO
ONPEIEIUTh TaKy0 KaHIUJATypYy.

CocraB apOUTpaKHOTO Cy/a ISl PACCMOTPEHUSI KOHKPETHOTO Jieia C y4acTHEM apOUTpaxK-
HBIX 3aceaareneil popMupyercs: B mopsIKe, UCKIIIOYAIOIIeM BIUSHUE Ha ero (OpMUPOBAHUE JIULL,
3aMHTEPECOBAHHBIX B UCXOJE JeNia, U COCTOUT U3 OJHOTO CyAbH U JABYX apOUTpaKHBIX 3acenare-
neil. Cyaps sSBIsIeTCs MPEICeAaTeIbCTBYIONIUM B CyI€OHOM 3aCeIaHuu.

KonnernanbHoe paccMoTpeHue Aen B apOUTpaskHOM cyJie MePBOl MHCTAHIIUU OCYIIECTBIISA-
€TCs B COCTaBe TPEX CyAeH WK CyAbH U ABYX apOUTPaXKHBIX 3acenareneil. ApOuTpa)KHbIN cy/ ep-
BOI MHCTAHIIMU B COCTaBE CY/IbU U ABYX apOUTPaXKHBIX 3acelaTeNell paccMaTpruBaeT SKOHOMUYE-
CKHE CTOpHI U UHBIE JIeJ1a, BOZHUKAIOIINE U3 TPAXKJAHCKUX U UHBIX TPABOOTHOIIECHUM, €CITU KaKasi-
1100 M3 CTOPOH 3asIBUT XOAATaHCTBO O PACCMOTPEHUH Jiefia C y4acTHEeM apOUTpakKHbBIX 3aceare-
JIeH.

He nmomuiexar paccMOTpEHHUIO ¢ yU4acTHEM apOUTPaXKHBIX 3aceIaTeleu:

1) nena, oTHOCsAIUECs K OACYIHOCTH Briciiero Apourpaxnoro Cyna Poccuiickoit ®ene-
panuu;

2) nena 00 ociapuBaHUM HOPMATHUBHBIX MTPABOBBIX aKTOB;
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3) mena o HECOCTOSATENBHOCTH (0AHKPOTCTBE), €CIM MHOE HE YCTAHOBJICHO (pelepatbHbIM
3aKOHOM;

4) nena, HarpaBJIEHHbIE B apOUTPAKHBIN Cy/l IEPBOI MHCTAHLIMU HA HOBOE PACCMOTPEHUE C
yKa3aHHUEM Ha KOJIJIETHaJIbHOE PACCMOTPEHUE;

5) nena, BO3HHMKAIOIINE U3 aMHUHUCTPATUBHBIX W UHBIX MyOIMYHBIX MPAaBOOTHOMICHUH, U
Jiena 0co0oro MpoOM3BOACTRA.

ApOutpaxsble 3acefareiay NPUHUMAIOT YYacTHE B PACCMOTPEHUU Jiefla U IPUHITUU pellie-
HUsI HapaBHE C MPo(decCHOHANBHBIME CyIbsMU. [IpH OCYIIECTBICHUN TPABOCYIHSI OHH IOJIB3Y-
IOTCSI IPaBaMU M HECYT 00S13aHHOCTH CY/bH.

ApOutpaxkHble 3aceaTeld, y4acTBYIOIIME B OCYLIECTBICHUN MPABOCY/ANs, HE3aBUCUMBI U
NOoMYUHATCS ToNbKO Konctutynnn Poccniickon denepanuu 1 3aK0HY.

ApOuTpaXHBIMH 3aCEAATENIMU MOTYT OBITh TPaXKAAaHE, TOCTUTIINE IBA/ALATH MSATH JIET, C
0e3ynpedHoii pemyTanuel, MEIoIIe BhIcIIee MPopeCCHOHAIbHOE 00pa30BaHUE U CTaX PaOOTHI
B chepe IKOHOMHUECKOH, (PHMHAHCOBOM, IOPHINIECKOM, YITPABICHUECKON MU TIPEAITPUHAMATEITb-
CKOM JESITEIbHOCTH HE MEHEE IATH JIET.

ApOHUTpaKHBIMU 3aCEIATEIISIMA HE MOTYT OBITh:

1) nuua, UMEroIIMe He CHATYIO WM HE MOTAlICHHYIO B YCTAHOBICHHOM 3aKOHOM IOPSIKE
CYIUMOCTBH;

2) nuua, COBEpPILIMBIINE NOCTYNOK, YMAJISIOIIUNA aBTOPUTET CyNeOHON BIacTy;

3) nuua, Npu3HaHHBIE HEEECTIOCOOHBIMU UM OTPAHUYEHHO J€ECIIOCOOHBIMU BCTYITUBLINM
B 3aKOHHYIO CHJIy PELLIEHUEM CY/a;

4) nuua, 3aMellarle rocylapcTBEHHbIE JOKHOCTH, MpeaycMoTpeHHble denepaibHbIM
3akoHOM «O0 OCHOBax rocyaapcTBeHHOU ciyxObl Poccuiickoit @enepanum» u apyrumu Qeme-
palbHBIMU 3aKOHAMU, a TAaK)Ke JIMIa, 3aMellatolie BbIOOpHbIE JOKHOCTH B OPraHax MECTHOTO
CaMOyTpaBJIECHMUS;

5) NpoKypopbl, BOEHHOCITY>KAIlUE, CIEI0BATENN, alBOKAaThl, HOTAPUYCHl, JIULA, IPUHAAJIE-
JKalue K pyKOBOJALIEMY U OIIEPATUBHOMY COCTaBY OpPraHOB BHYTpeHHUX Jen Poccuiickon ®ene-
pauuu, l'ocynapcTBeHHOM MPOTUBONOXKAPHOU ciykO0bl MunuctepcrBa Poccuiickoit @enepanyu
10 JieJaM rpaskJaHCKON 00OPOHBI, YpE3BbIUAHHBIM CUTYaLUAM U JIUKBUJIALUU MOCIEACTBUM CTU-
XHUHBIX Oe/ICTBHIA, OPraHoB (eiepaibHO CITy>KObI 0€301MacCHOCTH, OPTaHOB IO KOHTPOITIO 32 000-
POTOM HapKOTHMYECKUX CPEICTB U MCUXOTPOIMHBIX BELIECTB, TAMOXEHHBIX OpraHoB Poccuiickoii
®denepanyy, OpraHoB, MCHOJHSIOUIMX HAKa3aHMs, a TAKXKE JIMLA, OCYIIECTBISAIONINE YACTHYIO
JETEKTUBHYIO JIEATEIBHOCTh HA OCHOBE CIIELIUAIBLHOTO PAa3pelIeHUs (JTULEH3UN);

6) nu1a, COCTOSIINE HA yUeTe B HAPKOJIOTUYECKUX WIIM ICUXOHEBPOJIOTUYECKUX HUCIIaHCe-
pax.

Crnncku apOUTpakHbIX 3acenareneil popMHupyroT apOUTpakHble cyibl cyobekToB Poccuii-
ckoii denepaliiy Ha OCHOBE NPEUIOKEHUN 0 KaHAUAaTypax apOUTpaKHBIX 3aceaaresieil, Hanpas-
JICHHBIX B YKa3aHHBIE CyIbl TOPTOBO-IIPOMBIIIICHHBIMU TaJlaTaMHU, aCCOLMAIMSIMHA U 00beInHE-
HUSIMH TIPEATIPUHAMATENEH, HHBIMU OOLIECTBEHHBIMU U TIPO(ECCHOHATBLHBIMI 00bEAMHEHUSIMH.
UucneHHOCTh apOUTPaKHBIX 3acefareniell B apOuTpaxHoM cyne cyorekra Poccuiickoit denepa-
LIUH OTIPENIEIISETCS U3 pacueTa He MEHEe IBYX apOUTPaKHBIX 3aceaTesieil Ha OTHOTO Cy/Ib0 apOUT-
PaXXHOTO CyJia, paCCMaTPUBAIOLIETO JIeJIa B IEPBOW MHCTAHIIUH.

ApOuTpakHBIN 3aceqaTesib OCYIECTBISIECT CBOM MOJTHOMOUYHUS B T€UCHUE JBYX JIET. ApOuT-
PaKHBIN 3aceaTelb, BIEPBBIE MPUCTYNUBIINNA K UCTIOJIHEHUIO CBOMX OOSI3aHHOCTEH, B OTKPBITOM
CyZle0HOM 3aceJaHUM IPUHOCUT IIPUCSTY.

3a apOWUTpakHBIM 3aceqareieM B MEPHUOJ OCYUICCTBICHHUS MM TPABOCYIUS COXPAHSIIOTCS
cpenHuil 3apaboTOK 110 OCHOBHOMY MECTY palOOThl, @ TAKXKe TapaHTUU U JIIOThI, IPETyCMOTPEH-
Hble 3akoHOAaTenbcTBOM Poccuiickoit denepanuu. 1o ncreuennn cpoka moOIHOMOYMM apOUTpak-
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HBIM 3acefarenb MOXKET ObITh TOBTOPHO BKJIFOUEH B CIMCKH apOUTPaKHBIX 3acefaresiei B ycra-
HOBJIEHHOM TOPSIJIKE.

[TonHOMOUMs apOUTpaKHOTO 3acenarelis MPUOCTAHABIMBAIOTCS MO CIEAYIOIIMM OCHOBa-
HUSIM:

1) npexbsBiIeHne OOBUHEHHUSI B COBEPIICHUH NMPECTYIUICHHUS (10 BCTYIUICHUS B 3aKOHHYIO
CUJIy IPUTOBOpA Cy/1a);

2) BBUIY HECTIOCOOHOCTH TI0 COCTOSTHHIO 3I0POBbBSI MM UHBIM YBaXUTEIHHBIM IIPHUNHAM B
TEYCHHUE JUTUTEIILHOTO BpeMeHH (0oJiee IMeCcT MECAIIEB) UCTIONHITh 00S3aHHOCTH apOUTPAKHOTO
3acenarens;

3) npu3HaHue 0€3BECTHO OTCYTCTBYIOIIUM PELICHUEM CY/1a, BCTYIUBIIUM B 3aKOHHYIO CHITY.

[TonHOMOuUMs apOUTpaKHOTO 3acenaTelis MPEKPALAIOTCS 0 CIETYIOIIUM OCHOBAHUSAM:

1) ucreuenue cpoka MOJTHOMOUHUIA;

2) npekparnieHue rpaxaancTsa Poccuiickoit denepariuy;

3) BCTyIUICHHE B 3aKOHHYIO CHIIy OOBHHUTEIIHOTO TPUTOBOPA CyZla B OTHOIICHUH apOWT-
PaXHOTO0 3acenaress JM00 pelIeHus Cyla O IPUMEHEHUN K HEMY ITPUHYIUTENIbHBIX MEP MEULIH-
CKOT'O XapakTepa;

4) BcTyIJICHHE B 3aKOHHYIO CHITY PEIICHUS Cy/la 00 OTpaHUYEeHUH JeeCIIOCOOHOCTH apOuT-
PaKHOTO 3acenaTess JTU00 O MPU3HAHUH €T0 HEIeeCIOCOOHbIM;

5) coBepIleHHE MOCTYIKA, YMAJISIOIIETO aBTOPUTET CyJIeOHOM BIIACTH;

6) HEOTHOKpAaTHOE YKJIOHEHUE 0€3 YBaKUTEJIbHBIX IPUYUH OT UCIOJIHEHMSI CBOMX OOs3aH-
HOCTC;

7) 3amellieHue JOIKHOCTEH, HCKITIOYAIOIINX IPUBJIEYeHUE apOUTPasKHOTO 3ace1aTels K yJa-
CTHIO B OCYIIECTBIIEHUU NPABOCYAUS;

8) nuceMeHHoe 3asBjIeHIE apOUTPAKHOTO 3aCEAATENSI O MPEKPAIIEHUH TOJTHOMOYHIA 10 yBa-
KHUTEITHHBIM TPHYUHAM;

9) cMepTh apOUTPaKHOTO 3aceaTersl WM BCTYIUICHHE B 3aKOHHYIO CHITy peIIeHus cyaa 00
OOBSIBIIEHHUHU €TI0 YMEPILIUM.
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KoHel o3HakomuTtenbHoro doparmeHTa.

Tekct npenoctabien OO0 «JlutPecy.

[Ipounraiite 3Ty KHUTY LEIUKOM, KYIIMB MOJHYIO JIeralbHyI0 Bepcuio Ha JIutPec.

Bbe3omacHo omnarute KHUTY MO>KHO OaHKOBCKOM KapToit Visa, MasterCard, Maestro, co cueta
MoOMIBHOTO TenedoHa, ¢ IIaTexHoro TepMunana, B caione MTC unu CsasHol, uepe3 PayPal,

WebMoney, Annexc.densru, QIWI Komenek, 60HyCHbIMM KapTaMH WU APYTrUM ynoOHbIM Bam
CIIO0CO0OM.
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