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AHHoOTauus

Ckonbko pas Bbl BOcknuuanu B cepguax: «[a s Ha Bac B cyg nogam!» A 4acto nu pearnbHo
Nonb30Banncb NOAOOHLIM MEXaHU3MOM 3aLLnThl CBOMX NpaB?.. Ckopee BCero, Bam Ka3anoch, YTo
BCE OYEHb CMOXHO: U AOPOro, 1 XNonoTHo. MNMoaToMy Bbl, 06pa3HO roBops, «Maxanu pykon» Ha
npobnemy, B ny4llemM cnydyae orpaHM4MBasChb YCTHbIMU Y MUCbMEHHBIMU NPETEH3USMMU.

MpoutnTe 3Ty KHUIY N ybeauTech, YTo cyn — He 6e3fyluHasl rocyaapCTBEHHAs MalluvHa,
a 3(PPEKTUBHBIA NHCTPYMEHT, MO3BOMSAOLINA KaXOOMY OTCTOATb CBOW 3aKOHHbIE WMHTEpPEeCHI
B cdepe rpaxaaHCKo-NpaBoBbiX OTHOLWEHWNn. W He obsizaTenbHO ObiTb HOPUCTOM, YTOObI
CaMOCTOATENbHO COCTaBUTb WMCKOBOE 3asBreHue, ob6ocHOBaTb 3asiBNeHHble TpeboBaHus wu
BbIMrpaTh 4eno.

KOpuanyeckas rpaMOTHOCTb B 3TOM MNflaHe elle HMKOMY He nomeluana. Hanpotus, ¢ Hen
Bbl — XO35IMH MONOXEHUHA, KOTOPbIN He ByaeT MMPUTLCHA C HapylLleHMem cBoux npas — Gyaet
nencteoBaTthb!
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AIIK P® — ApOGutpaxHslii mpolieccyalbHblii Kogeke Poccuiickoit denepanuu, mpuHAT
®enepanbHbIM 3akoHOM OT 24 utons 2002 1. Ne 95-®3

I'K P® — I'paxxnanckuit komeke Poccuiickort deneparum (wacth nepas — ot 30 HOSOpsA
1994 1. No 51-@3; yacts BrOpas — ot 26 ssHBaps 1996 1. Ne 14-D3; yacTh TpeTbs — OT 26 HOSIOPs
2001 1. Ne 146-®3; yactp ueTBepTas — ot 18 gexadps 2006 r. Ne 230-D3)

I'TK P® — 'paxxganckuii npoueccyaibHblii koneke Poccuiickoit @enepanuu, npunsat Oexe-
pasIbHBIM 3aKOHOM OT 14 HOs16pst 2002 1. Ne 138-D3

HK P® — Hanorossrit konekc Poccutickoit @enepanuu (dactb neppas oT 31 uronsa 1998 r.
Ne 146-®3 u gacth BTOpas ot 5 aBrycra 2000 1. No 117-D3)

CK P® — Cewmeiinblii konekc Poccuiickoit @enepanuu, npuHAT OeaepaibHbIM 3aKOHOM OT
29 nexabps 1995 . Ne 223-®3

YK P® — Yronosnsiii kogekc Poccutickoit @enepannu, npuHsat denepaibHbIM 3aKOHOM OT
13 uronst 1996 . Ne 63-D3

3akoH 00 apOuTpakHbIX cygax — DenepanbHblii KOHCTUTYLIMOHHBIA 3aKOH OT 28 ampens
1995 1. Ne 1-®K3 «O06 apOutpaxkusix cynax B Poccuiickoit @enepannm»

3akoH o Koncruryunonnom Cyne — @enepanbHblii KOHCTUTYLMOHHBIN 3aKOH OT 21 urond
1994 . Ne 1-®K3 «O Konctutyunonnom Cyne Poccuiickoit @enepaunn»

3akoH o cynebHol cucteme — denepanbHbli KOHCTUTYIIMOHHBIHN 3aKkoH OT 31 nexabps 1996 .
Ne 1-®K3 «O cynebnoii cucreme Poccuiickoit denepariumy

Jlannast paboTa BBINONHEHA C UCTOIb30BAHUEM CIIPABOYHO-IIPaBOBON cucTeMbl «KOHCYIb-
tautllmroc»!.

! B cBsi3u ¢ MHOTOYHMCIICHHBIMU U3MCHCHHUSIMHU 3aKOHO/IATEIHCTBA O cyz[e6H0171 BJIaCTH CCBUIKH Ha IPAaBOBBLIC aKThI Aar0TCs 110
AKTYaJIM3UPOBAHHBIM TEKCTaM, Ha OCHOBAHWHU JaHHBIX CHpaBO‘IHO-HpaBOBOﬁ CUCTEMbI «KOHCyJ'H)TaHTHJ'[IOC».
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BcTtynneHue

Jloporoii yurarejn!

B TBOMX pykax HEOObIYHAs KHUTA. DTO IyTEBOAMUTEINb 10 cyeOHoil cucteme Poccun. B cBoe
BpeMs 7S TeX, KTO TOJIbKO HaOUpaeTcs )KU3HEHHOT'O OIbITa U 3HAHUH, ObUIM HAITMCaHbI «3aHUMA-
TesbHas (QU3UKa», «3aHUMAaTeNNbHaAs XUMUSL», «3aHUMAaTeIbHas MaTeMaTukay U Jpyrue KHUTU O
IIPAKTUYECKOM MCIIOJIb30BaHUM 3HAHUM 110 TEM WJIM MHBIM HAayKaM.

Ecnu Obl He rpoMaiHas Ba)KHOCTb JJ1s HallleH )KU3HU MPaBOBbBIX 3HAHUH, TO 3Ty KHUTY MOYKHO
ObU10 OBl CMeNIO Ha3BaTh «3aHMMaTeNIbHOE Cy/loBeIeHHEe». B Hell paccka3biBaeTcst 00 ycTpoiicTBe
BaXHEHILEH YaCTH IOCYAApCTBEHHOIO MEXaHU3Ma, OJHOW U3 BETBEH rOCyAapCTBEHHON BJIACTH —
cyeOoHoi. OCHOBHOM CMBICI U 1eJIb KHUTH — J1aTh 3HAHUS U HEOOXOIUMBIE IPpaX</laHaM COBETHI,
KaK I10JIb30BaThCsl B CBOUX MHTEPECAX 3TOW 4aCThIO OCYJapCTBEHHOTO MEXAHU3MA.

TocynapctBo hopmupoBanoch 00IIECTBOM B IPOLIECCE CBOETO PA3BUTHUSA ISl yA0OCTBA KU3-
HeJIeTeNIbHOCTHU U JKH3Heo0ecieyeHus: CBOMX IpaxkaaH. [lpyroe neno, 4To NpakTHUECKU Ha BCeX
JTanax pa3BUTUS TOCYAApCTBO 0OECleunBalIO Takue OJAronpUsTHbIE YCIOBHS >KU3HU HE BCEM
JIOISIM, 00BETMHEHHBIX BJIACTBIO TOCYAAPCTBA, a TOJILKO TOW €ro 4yacTH, KOTOpas IpHU3HaBajach B
KauecTBE IPaXKAaH, AJIs OCTAJIbHBIX YK€ TOCYAapCTBO OBLIO ammaparoM NopaOoleH s, yTHETCHUs
Y TIOAABJICHUS B MHTEPECAX CBOUX IPAKIAH.

KoneuHo, 3T0 oueHb ynpoleHHas, TPUMUTHBHASL MOJIEb B3aUMOAECHCTBUS 00111€CTBa, TOCY-
JapCTBa, TpaKAaHWHA U YesloBeKa. Mbl PEeKpacHO 3HAeM, YTO B Pa3IMUYHBIX OOLIECTBAaX CTAaTyc
IPaXXaH TAK)KE HE OJIUHAKOB.

B coBpeMeHHOM MHpe MPUHATO BCEX JIOACH, 00beANHEHHBIX BJIACTbIO KOHKPETHOIO TOCy-
JIApCTBa, OAPA3AEIATh C TOUKHU 3pPEHUs 00ecIeueH s X KU3HEeASATeIbHOCTH U )KU3Heo0ecneye-
HUsI Ha TEPPUTOPHUU JAHHOTO TOCYapCTBa Ha TpakKaAaH, MHOCTPAHIEB U JIML O€3 rpa)/1aHCTBA.

I'parxnane naHHOrO rocygapcTBa HAXOAATCS MOJ ITOJIHOM 3aIMTON 3TOTO FOCYAApCTBa, HE3a-
BUCHMO OT TOTO, Iie OHU HaxoaaTcs. OHM 001a1at0T BCel MOIHOTOM IpaB, a B3aMEH HECYT MOJIHOE
Opemst 00s13aHHOCTEH 0 OTHOLICHUIO K O0IIECTBY, OObEIMHEHHOMY B IaHHOE TOCYapCTBO.

WHoctpanupl, T. €. rpaXkaaHe HHOCTPAHHBIX TOCYAapCTB, 001aJal0T OrpaHUYEHHOM YacThiO
IpaB Ha TEPPUTOPUH JAHHOTO IOCY/IapCTBa, HAlpUMeEp, OHU HE UMEIOT IIpaBa y4yacTBOBATh B (pop-
MUPOBaHUHU OPraHOB IOCYapCTBEHHOH BJIACTH, HE BIIPABE 3aHMMATh FOCYAAPCTBEHHBIE TOJIKHO-
cTU U T. 1. COOTBETCTBEHHO OHU HECYT U MEHBILNI 00beM 003aHHOCTEN 0 OTHOLICHHIO K UY>KOMY
JUIsl HUX OOILECTBY U FOCYIapCTBY, COOTBETCTBEHHO U FOCYIapCTBO CYIIECTBEHHO B MEHBIIIEM 00b-
eMe 3aHUMaeTcs UX KHU3HEe0OeCIeueHUEM.

Emue 6onpiie orpannyeHnit HabM0AaeTCsl B OTHOLIECHUSIX TOCYIapCcTBa U JUI 0e3 rpaxJiaH-
CTBa.

Koncturynus PO npososmacuia, uro B Poccuiickoit @enepanuu kasxxcoomy rapaHTUPYETCs
cyzneOHas 3aIIuTa ero npas u cBo0o (CT. 46).

310 03HayaeT, 4to B Poccuiickoit denepannu mpaBo Ha cyaeOHYO 3alIUTy B PaBHOH CTENIEHU
UMEIOT I'pakJjaHe, MHOCTPAHIbL, JInIa 0e3 rpa’kIaHCTBa.

Hayuuts monp30BaThCsi 3TOM KOHCTUTYLIMOHHOW TapaHTHEW — TaKyl LENb IMpecCienyeT
KHHTa, KOTOPYIO BBl JIEP/KUTE B pyKax.

3anava, KOTOPYIO CTaBUJ Iepes coboil aBTop, — pacckas3arb, Ul YEro HaM HY>KEH Cy[, 4To
O3HaYaeT Ha MPAKTHKE MPaBO Ha Cy[eOHYIO 3allUTY, OT KOTO MOXET U JIOJKEH 3aIlUTUTh Cyl, KaK
OH paboTaeT, APYrUMHU CJIOBAMH, YTO MPEACTABISAET COO0M NMpaBo Ha CyAeOHYIO 3aIlUTY, KaK OHO
MOXeT OBbITh PEaTN30BAHO VIS KXKJI0TO KOHKPETHOTO Y€JI0BEKa B COBPEMEHHOM JKU3HU.

Kuwura anpecoBaHa npexzie BCEro MOJOABIM JIFOJSAM, JKEIAOIIMM HAy4YUThCs 3acTaBISAThH
paboraTh Ha ce0sl TOCYIapCTBEHHbIM MeXaHU3M CyAeOHOM 3alUThl IpaB U CBOOOJ YesloBEeKa U
IpaXKAaHWHA, HE CTPAIIALUMCS 71l 3TOT0 U3Y4YUTh OCHOBBI TOCYAAapCTBa U IIpaBa.
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Ho u He Tonpko um. Jleno B TOM, 4TO YPOBEHb IPABOBBIX 3HAHUI OOJBIIMHCTBA POCCHUSH, K
COXAJIEHHIO, OCTABJISIET JKenath rydiiero. CtpemurenbHoe pa3Butue Poccun 3a mocieaHue nsiTHa-
JaTh-ABaALATh JIET JIEJIaeT HEBO3MOKHBIM HOPMaJIbHYIO JKU3HEIEATENbHOCTh POCCUSH 0€3 yme-
HUS UCIIOJIB30BATh MIPABOBOM MHCTPYMEHTAPHUH, NIPEAYCMOTPEHHBIM rOCY1apCTBOM, ULl 3aIMUTHI
CBOMX ITpaB U OXPaHsAEMbIX 3aKOHOM UHTEPECOB, 0€3 3HaHUsI TOT'0, KaK paboTaeT 3aKoH, CyJ, ApyTrue
IIPaBOBbIE MHCTUTYTHI HAILLIEIO TOCYyAapCTBa.
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|. HemHoro teopum

I'me Obl MBI HM XWJIM — B MAJCHBKOM IMOCEJKE MM B caMOM OoublioM ropoje Poccun —
B MocCkBe — Hac OKpy»aeT OOIIEeCTBO JIFO/IEH, ¢ KOTOPBIMU MbI €KEIHEBHO O0IIaeMCsl, TIpUIeM
Ka)K/IbIi M3 HAC MIMEET OJIMHAKOBBIC IIPaBa v CBOOOIBI. KTO-TO M3 MBICIUTENIEH CKa3al, 4TO MPEIebl
Hareil cBoOO/IbI OTPaHUYCHBI MIPeeiaMK CBOOOIBI IPYTOTO YEIIOBEKA.

Bce 0Ob1110 051 XOpOI110, €CTTH OBl KaXKABIH OLIYIaJ] TPAaHHIIBI COOCTBEHHOM cBOOOABI. Ho, yBBI,
B PEAIbHOCTH J1eJ10 OOCTOUT HEMHOIO HE TaK.

JKu3zHeHHbIe 00CTOATEILCTBA, 0COOCHHOCTH XapaKTepa MPaKTHYCCKHU Mepe/T KaX IbIM U3 HaC
BpEMsi OT BPEMEHHU CTaBAT MPOOJEMY BBIOOpa MPUOPHUTETOB TMOBEACHUS — TaK MOCTYIUTh WA
HMHaye.

WNuorna nroau co3HaTeabHO UAYT HAIPOJIOM Ui AOCTHXKEHUS skeraeMoi nenu. O01ecTBo
BIIpaBe TPeOOBATh OT TOCYIAPCTBA, YTOOBI OHO OTPAXKAAIO TPAXKIAH OT TAKUX JIFOJCH BCEMHU EMY
JOCTYITHBIMU CPEICTBAMHU. B psize ciydyaeB He 00s3aT€IbHO TOT, KTO HAPYIIAET yCTaHOBJICHHBIC
NpaBUIa TIOBEICHUS, JCUCTBYET, JKellasi HaBPeIUTh OKpyxaromuM. [loguac ObIBaeT, YTO WHOTO
BBIXOJIa y HETO HET, TUOO OH MPOCTO HE 3HAJ, KaK MPABUIIBHO MOCTYIATh B CO3/IaBIICIHCS CUTYAIUH.
H3BecTHas ¢pasza 0 TOM, YTO HE3HAHUE HE OCBOOOX/IaeT OT OTBETCTBEHHOCTH, HE MMEET IPAKTH-
YEeCKOM IIEHHOCTH, TaK KaK He JaeT OTBETA Ha BOMPOC: «A KakK IMPaBUIBHO?»

B xone pa3BuTH Hallla IUBUIIM3AIINS BEIpAOOTAalIa PSIJ CPEACTB, KOTOPHIE TAPAHTUPYIOT KakK-
JIOMY OTIpEJICJICHHBI YPOBEHb 00ECIICUEHUS MPU3HABAEMBIX OOIIECTBOM IpaB ¥ CBOOO/.

1. Kakne ObIBalOT 3aKOHbI

[IpaBuina noBeneHMs1, KOTOPBIX MbI IOJIKHBI IPUIEPKUBATHCS, MEPBI, KOTOPBIE FOCYIapCTBO
00513aHO MPEANPUHUMATh K HAPYIIUTEISIM YCTAHOBIEHHOTO MOPSJIKA, MPABUIIA, PETYIHPYIOIINE
Hallle MOBEACHHE, a TAKKe TO, YTO OOIIECTBO HA JaHHOM YPOBHE €ro pa3BUTHsI IOJaraeT BO3-
MOKHBIM ¥ HEOOXOIMMBIM TapaHTHPOBATh CBOUM 4JICHAM, O0sI3aHHOCTH Ka)KJIOTO 110 OTHOIICHHUIO
K JpyrUM 4jieHaMm O0IlecTBa U K caMOMy OOIIECTBY B II€JIOM, JOJKHBI ObITh 3a)UKCHPOBAHBI B
cTporo (popmManu30BaHHOM BHJIE.

B 006001eHHOM BH/IE BECh 3TOT MacCHB IIPaBUJI IPUHSITO HA3bIBaTh HOPMATHBHBIMHU MTPABO-
BBIMU aKkTaMu. HacTh U3 HUX — 3aKOHBI — IO ONPEAEICHHON MpoLelype MPUHUMAIOTCS COOTBET-
CTBYIOIIUM T'OCYAapCTBEHHBIM OPraHOM — 3aKOHOAATeIbHbIM. KpoMe Toro, B paMkax, onpe/eneH-
HBIX 3aKOHAMU, MPAaBUJIa OBEACHHS YCTAHABIMBAIOTCS YIIOJIHOMOUYEHHBIMHU Ha TO CIIELUAJIBHBIMU
OpraHamMu UCIOJIHUTEILHON BJIACTH.

Campblii TaBHBIN 3aKoH Hamiero rocygapctBa — Koncrutynus Poccuiickoii denepanun —
MMEET BBICIIYIO IOPUANYECKYIO CHITY, TPSMOE IEHCTBHE U PUMEHSIETCS Ha Bcel TeppuTopun Poc-
cuiickoil denepanu. 3aKOHbI ¥ UHBIE MPABOBBIE aKThl, MpUHUMaeMbie B Poccuiickoit denepanu,
HE J0JKHBI TpoTuBOopeunTh Konctutyuuu PO.

Oprasbl rocy1lapCTBEHHOM BJIACTH, OpraHbl MECTHOI'O CaMOYIpPaBJIEHUS, JOJKHOCTHBIE
JMIa, TpaKIaHe U UX 00beAnHeHus 00s13anbl coomonats Koncrurynuio PO u 3akonsl (cT. 15 Kon-
ctutyuu POD).

3akoHbl noasexar oduiraabHOMy OmyonukoBaHuto. HeomyOnrkoBaHHBIE 3aKOHBI HE MPU-
MEHSIOTCS. JIFoOble HOpMaTUBHBIC MPABOBHIE AKThI, 3aTParuBaroIre IpaBa, CBOOOIbI U 00s3aHHO-
CTH 4YeJIOBEeKa M TpakJlaHuHA, HE MOTYT MIPUMEHSTHCS, €CIIM OHH HE OMyOIMKOBaHbI O(UIIUATBHO
11 BceoOmero ceenenus (ct. 15 Konecrutyuuu PO).

B cBoe BpeMs ipu paccMOTPEHUHU YTOJIOBHOIO J€la, B KOTOPOM TPaXkJIaHUHY BMEHSIOCH
B BHHY pas[viallleHue roCyIapCTBEHHOW TaiiHbI, B Xole cyAeOHOro pa3OupareiabCTBa CTOPOHA
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3alIUTHI IOCTABUIIA TIEPE]] CTOPOHOK OOBHHEHHSI BOTIPOC: YTO MPEACTABISAET COOOH roCy1apCTBEH-
Has TailHa, KeM, KOr/ia ¥ KaKUM HOPMaTUBHBIM aKTOM YCTAHOBJIEH IIEPEYEHb CBEJCHUI, COCTaBIIA-
IOLIUX FOCyAapCcTBEHHYO TaiiHy. Ha ounmanbHbli 3amrpoc cyaa Obl1 HOIyUYeH OTBET, UTO IEPEUEHb
CBE/ICHUM, COCTABIIAIOIINX TOCY/IaPCTBEHHYIO TaliHY, NEHCTBUTENBHO €CTh, HO OH, B CBOIO OU€PElb,
SBIISICTCS IOKYMEHTOM 3aKPBITBIM, CEKpeTHBIM. Ha 3ToM ocHOBaHUM CyJ pU3HAI HEOOOCHOBAH-
HBIM IPEIbSIBICHHBIE K Ipa)Xa1aHnHy 00BUHEHHs. COOTBETCTBYIOIINE IOCYIapCTBEHHbIE OpraHbl
BBIHY’)KJICHBI OBLTH COCTaBUTH MEPEYCHb CBEICHUH, COCTABISIOMIMX TOCYIapCTBEHHYIO TaliHYy, B
TakuX (OPMYIUPOBKAX, KOTOPBIC TMO3BOJIMIIA €T0 OMYOJMKOBATh JUIS CBeIeHHs Tpakiaan (Ykas
[Ipesunenta P® ot 30 HOs10pst 1995 1. Ne 1203 «O6 yTBepk1€HNHN IEPEYHS CBEIEHNUIN, OTHECEHHBIX
K rocyfapcTBeHHoM Taiine» (B pea. oT 11.02.2006). IlepBoHauanbHbIN TEKCT TOKYMEHTA Oy OJIMKO-
BaH B cieayuux u3nanusax: «CoOpanue 3akoHonarenbctsa Poccuiickoit @eneparnumn», 04.12.1995,
Ne 49, cT 4775; «Poccuiickas razera», 27.12.1995, No 246. M3menenus, BHeceHHbIe Ykazom [Ipe-
sunenta PO ot 11 dgespans 2006 1. Ne 90, Berynmnm B cuity ¢ 11 despans 2006 rona).

B pamkax 1aHHOW KHUTHM pa3[enuM HOpPMaTHBHbBIE IIPABOBbIE aKThl HA YETHIPE FPYIIIIHL.

Ilepsas epynna — akmoi, ycmanasiusaowjue npasua NO3UMUEHO20 NO6EOeHUs, T. €. aKTHI,
coJiep Kalllie PyKOBOACTBO, KaK HY)KHO JE€HCTBOBaTb, YTOOBI JOCTUTHYTh KaKOTI0-TO >KEJIaeMOIo
pe3yibTara, eCiu Xouellb, YTOObI TBOM AEHCTBYSI ObLIN 3aKOHHBIMU U Thl HAXOAUJICS MOJ] 3aILUTOM
rocyaapcTBa, Korjna JOCTUTHElNb cBoel nenu. Hanpumep, ecTh jkenaHue BiIaieTh COOCTBEHHBIM
JIOMOM. JIoM MOYHO KYNIUTb, IOCTPOUTH, ITOJYUYUTh B HACJIEACTBO, B IOAAPOK U T. A. [ pak1aHCKUi
kozieke P@ comepKuT npaBmiia KyIUIM-NPOAaXKu aoMa, [ pagocTpoutensHelil kogeke PO perynu-
pPYET OTHOIIICHHUSI, KACAIOIIUECs] CTPOUTEILCTBA JJOMa, 3eMEIbHBIN KogeKkC PD — oTHOMIEHMSI, CBSI-
3aHHBIE C 3eMJICH, Ha KOTOPON CTOUT JIOM, U T. Jl. DTy IPYIILy aKTOB Mbl HA30BEM «KAK JHCUMb NO
npasuIam».

Bmopas epynna — akmwl, ycmanagiugaiowjue omeemcmeeHHOCmy 3a He2amugHoe nogeoe-
Hue, M. e. 3a HapYuileHus YCMAaHOBIEeHHbIX npagunl nogeoenus 6 ooujecmee. OCHOBHOE OTIIMYHE
9THX aKTOB OT JOKYMEHTOB IIE€PBOM I'PyIIBI B TOM, YTO IOCYAApCTBO MMEET IPABO IPUBIEYD K
OTBETCTBEHHOCTH TOJIBKO 3a T€ JesiHUsA (IeHCTBHE NIH O€3/1eHCTBHE), KOTOPbIE OHO Ha3BaJIO B Kade-
CTBE HaKa3zyeMbIX. B mepByro ouepenp K 3TOM IpyIine OTHOCATCS YroioBHbIN koaeke PD, Komekc
P® 06 agxMUHHUCTPATUBHBIX IPABOHAPYLICHUAX. DTy TPYIILYy aKTOB Mbl HA30BEM «KOMY, 3d YUMo U
CKOTIbKO.

Tpemvio epynny cocmasnsaiom akmol, pe2yiupyloujue OmHOUEHUSL MeNCOY 2PaNCOAHaAMU U
2ocyoapcmeom. B HUX ycTaHaBIMBAIOTCS MpaBa U OOS3aHHOCTH I'pakJJaHMHA MO OTHOLICHMIO K
rOCyAAapCTBY U TOCYIapCTBa 110 OTHOLIEHUIO K rpaxkaanuny. Hampumep, Konctutynuein PO ycra-
HOBJIEHO, YTO YEJIOBEK, €ro IpaBa U CBOOOIbI SIBJIAIOTCS BhICIIEH IIEeHHOCTHI0. [Ipu3Hanue, colto-
JICHWE U 3allUTa MpaB U cBOOOJ YeJIOBEKa U Ipa)klaHMHAa — 00sS3aHHOCThH rocynapcrsa (CT. 2).
Konctutynus PO 1 cooTBETCTBYIOIIME 3aKOHBI YCTaHABJIMBAIOT IIPAaBa I'PaXJIaHNWHA, CBS3aHHbBIC
¢ (hopMupoBaHHEM NpEICTaBUTEIbHBIX OPTaHOB IOCY/IapCTBEHHOM BIACTH, HECEHUEM BOMHCKOU
00513aHHOCTH, yIJIaTOW HAJIOTOB U T. A. ¥ T. I. OTHOIIEHUS MEXKAY IPAXKAAHUHOM U TOCY/IapCTBOM
HPUHSATO Ha3bIBATh NYONUYHO-NPABOGLIMUL.

K uemeepmoti u naubonee unmepecnoii 015 Hac spynne omHecem aKmal, pe2yiupyloujue 0esi-
MenbHOCMb 0p2anos cy0ebHou ér1acmu. B 3TUX akTax yCTaHOBJIEHA CTPYKTypa CyAeOHON BIacTH,
ee (pyHKIMHU, TOPAIOK AESATETBLHOCTH.

Hanpumep, ctpykrypa cynebnoit cucremsl Poccuiickoit ®@enepanuu 3akperviena B Oene-
paJbHOM KOHCTUTYLMOHHOM 3akoHe oT 31 aexkabps 1996 r. Ne 1-DK3 «O cynebHoli cucreme Poc-
cuiickoii @eneparum» (B pen. ot 05.04.2005), crpykTypa 1 nopsiiok padotsl KOHCTUTYIIHOHHOTO
Cyna PO perynupyrorcs @enepaibHbIM KOHCTUTYIIUOHHBIM 3aKOHOM OT 21 uronst 1994 . Ne 1-
®K3 «O Koucruryunonnom Cyne Poccuiickoit @enepanum» (B pea. ot 05.04.2005), @enepaiib-
HBIM KOHCTHTYLIMOHHBIM 3akoHOM OT 28 ampenst 1995 . Ne 1-OK3 «O06 apOuTpaxHbIX Cynax B
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Poccuiickoit ®eneparun» (B pea. ot 04.07.2003, ¢ usm. ot 12.07.2006) onpenenena cTpykrypa
CyZI0B, paCCMaTPHUBAIOIIMX 3KOHOMUYECKHE CIIOPBHI.

3aKoHBI, yCTAHABIUBAIOLIUE CTPYKTYPY OpraHOB Cy[IeOHOM BIacTH, IPUHSTO HA3bIBaTh CY00-
YCMPOUCMBEHHbIMU.

3aKOHOAATENbCTBOM PETYIHUPYETCS U MOPSIOK PACCMOTPEHUs Ael B cyjnax. Tak, paccMoT-
peHue rpaKAaHCKUX el B cyJax oOuieil IopucAUKIUN MPOUCXOIUT MO MpaBUiaM, YCTaHOBJICH-
HBIM [ pak1aHCKMM nponeccyanbHbIM KoiekcoM P®. PaccMOTpeHre yroaoBHBIX A€l — IO NPaBH-
J1aM, YCTaHOBJIEHHBIM YTOJIOBHO-IIPOLIECCYAIbHBIM KOIeKCOM PD. PaccMOTpeHre SKOHOMUYECKUX
CIIOPOB B apOUTPaXKHBIX Cy[laX OCYILIECTBIISIETCSI B COOTBETCTBUU ¢ ApOUTPaKHBIM Ipolieccyallb-
HbIM KoziekcoM P®. 3akoHo1aTenbCTBO, yCTaHABIMBAIOILIEE TOPSII0K POU3BOJCTBA €)1 B OpraHax
CyzieOHOM BIacTH, IPUHATO HA3BIBATh HPOYECCYANbHBIM 3AKOHOOAMENbCMBOM.

2. MecTo cyaa B 3awuTe HalWMX UHTepecoB

OO6mecTBoM pa3paboTaH, a TOCYIapCTBOM 3aKPEIIeH HHCTPYMEHTAPUA, C TIOMOIIBIO KOTO-
POTO KaXKAbI MOXET 3alllUTUTH CBOU IIPaBa U OXpaHsEMbIe 3aKOHOM HHTEPECHI.

Bor kak pabotaer cya B o0ecrieueHue rpakJaHCKO-IpPaBOBbIX oTHoweHui. [IpencraBum
cebe, YTO JiBa TpakJlaHuHA JOTOBOPUIIMCH O YEM-TO, HAIPUMEDP O KyIlUle-npojaxe Bemu. B coot-
BeTcTBUU co ctatheit 454 'K PO mo moroBopy Kymiu-mpojaku oaHa CTOpoHa (TpoaaBel]) 00si-
3yeTcs nepenarh Belllb (ToBap) B COOCTBEHHOCTh APYroil CTOpOHE (MOKyHaTesro), a MOKyIaTelb
00s13yeTcst MPUHATH 3TOT TOBAP U YIUIATUTh 3a HETO ONPEAEICHHYIO IEHEKHYI0 CyMMYy (LieHy). Y
Ka)KI0T0 U3 HUX BO3HUKAIOT BCTPEUHbIE NpaBa U o0s3aHHOCTH. [Ipoaaser] 06s3aH nepenarh MoKy-
niatenio ToBap (cT. 456 'K PD), npudem ToBap J0MKEH OBITH CBOOOIHBIM OT JIFOOBIX MPAB TPETHUX
aut (ct. 460 'K P®). [Tokynarens 00s3aH NpUHATH nepeaaHHbiii eMy ToBap (cT. 484 'K PO) u
OIIaTUTh TOBAP MO LIEHE, MPETYCMOTPEHHON JOroBOpoM KyIuiu-rpofaxu (ct. 485 TK PO) u t. a.

Ecnu oHa U3 cTOpOH BO3HMKIIIETO TPABOOTHONICHHUS (B HAILIEM CIIy4ae — MPaBOOTHOIIEHUS
KYIUIH-TIPOAAKK) HE HUCIIONHSAET CBOETO 00s3aTelbCTBA, OHA TEM CaMbIM YIIEMJISET (HapyILIaeT)
HMHTEpPEC JPYToil CTOPOHBI, KOTOPast BIIpaBe 00paTUThCH 3a 3amuToi B cya. Cya, paccMOTpPEB CIIOp
MEX/y CTOPOHaMH, BEBIHOCUT OT UMEHU rocyaapcrsa cyaeOHblil akT. CyneOHbIA akT ¢ MOMOIIBIO
yTPO3bl IPUMEHEHHS K BHHOBHOM CTOPOHE MEp rOCyAapCTBEHHOTO MPUHYKACHUS, @ THOTA U Ipsi-
MOTO IPUMEHEHUS FOCyAapCTBEHHOTO HACUJINS, TIPUBOIUTCS B UCIIOJIHEHHUE, TEM CaMbIM BOCCTa-
HaBJIMBAETCSI CIIPaBEAIUBOCTbD.

[IpumepHO 1O Tako# ke cxeme IMPOUCXOAUT pPacCMOTpPEHHE YrojoBHBIX nei. [IpaBooxpa-
HUTEJIbHBIE OPraHbl, paccienys yrojJOBHOE MPECTyIUIEHUE, 3a/1eP>KUBAIOT MOJ03PEBAEMBIX B €T0
COBEPUICHHH JIUL], COOMPAIOT YIMKHU U BEIHOCAT Ha CyJl OOBUHUTENbHOE 3aKiItoueHue. B xoze cyned-
HOTO CJIEACTBUS (WM pa3dUpaTeNnbCTBa) Cy/, OLEHUBAs TOBObI U JOKA3aTeIbCTBA CTOPOHBI OOBH-
HEHUSl U CTOPOHBI 3aLUTHI, BHIHOCUT CYJAEOHBII BEPAUKT, KOTOPBIM MPUBOIUTCSA B HCIIOJIHEHUE
COOTBETCTBYIOLIUM IrOCyAapCTBEHHBIM OpraHoM. [Ipruyem cienyer OTMETHTD, UTO IPaBO Ha cye0-
HYIO 3alIUTy peaiu3yeTcsl HE TOJIBKO B CIy4ae OIpaBAaTelIbHOTO MPUTOBOPA, KOTJAa YrOJIOBHOE
0OBHMHEHUE B X0J1€ Cy1e0HOTO pa30npaTesibCTBa «Pa3BaIMBACTCS», HO U B CIIy4ae BIHECEHUS 00OBU-
HUTEJIBHOTO MPUTOBOPA, TaK KaK OTKPBITOE CyneOHOE pa30oupaTebCTBO, PABEHCTBO MPOIECCyalb-
HBIX MPaB CTOPOHBI OOBMHEHHUS U CTOPOHBI 3aIUThI, BO3MOKHOCTh ITOBTOPHOTO PACCMOTPEHUS
JieJ1a B BBICIIUX Cy[I€OHBIX MHCTAHIUSAX — 3TO U €CTh COCTAaBJISIOIIME 00ecIeueHus rpana Ha cyie0-
HYIO 3aIIUTY.

HemHoro otnuuaercs ponb cyaa HNpU PacCMOTPEHHM CIIOPOB, BBITEKAIOIIUX W3 IMyO-
JIMYHO-TIPABOBBIX OTHOILLIEHUH, T. €. U3 OTHOLIECHUI MEXIy IpaxaaHaMu (WK CyObeKTaMU SKOHO-
MUYECKON ACSITeTbHOCTH, OPUANYECKUMH JUIIAMH) U TocyapcTBoM. OueBUIHO, YTO B peaibHOU
YKU3HU PaBHOINPABUS MEXKIY 3THUMHU CTOPOHAMH — TOCYIapCTBOM U IPa’KJaHHUHOM, TOCYIapCTBOM
1 CyOBEKTOM PKOHOMUYECKOHN NEATeIbHOCTH — OKHJIaTh He mpuxoauTcs. JIroboi rocynapcTBeH-
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HBII OpraH OnMpaeTcs Ha BCIO MOILb rocyapctsa. OJJHAKO B CyJi€ J1€10 0OCTOUT HECKOIBKO HHAYE.
Cyn — eaMHCTBEHHBII OpraH rocyJapCTBEHHOM BIIACTH, KOTOPBI B CUJIIy CBOErO CTaTryca CTOUT
HaJl BCEMU MHBIMH OpraHaMy roCyIapCTBEHHOH BiacTH. OCOOSHHOCTHIO CyIeOHOTO PaCCMOTPEHUS
CIIOPOB, BBHITEKAIOUINX U3 MyOJINYHO-IIPABOBBIX OTHOILIEHUH, SIBJISIETCS TO, YTO CYJl KaKk Obl BbIpaB-
HUBAET MpolieCcCyallbHbIE PaBa CTOPOH.

Tak, I'paxnanckuil nporeccyanbHblii kogekc PO ycraHoBui, 4To 00S3aHHOCTH IO JIOKa-
3bIBAHUIO OOCTOSITENBCTB, OCTYKUBLINX OCHOBAHUEM JUISl IPUHATHSL HOPMAaTUBHOTO MPABOBOTO
aKTa, ero 3aKOHHOCTH, a TAK)K€ 3aKOHHOCTH OCHapUBAEMbIX pelleHull, neiicTBuil (6e3aercTBrs)
OpPraHOB TOCYJapCTBEHHOH BJIacTH, OPraHOB MECTHOIO CaMOYNPAaBJIEHMSI, JOJDKHOCTHBIX JIHLI,
rOCyAapCTBEHHBIX U MYHUIIUIIATIBHBIX CIYXKAIIKUX BO3JIAraloTCsl HA OpraH, MPUHSABLINN HOpMaTHUB-
HBII MPAaBOBOM aKT, OpraHbl U JIML, KOTOPbIE IPUHSIN OCHApUBAEMbIE PELLIEHUS UM COBEPLIMIN
ocriapuBaeMbie IeHCTBUS (Oe3eiiCTBIE).

Boree Toro, mpu paccMOTPEHUH U pa3peIIeHUH /1€, BOSHUKAIOIINX U3 ITyOJIMYHBIX TPaBOOT-
HOILLEHUH, CyJ] MOXKET UCTPeOOBaTh JI0Ka3aTeIbCTBA 10 CBOEH MHUIMATHBE B LIEAX MPABUIBHOIO
paspenienus aena. JJomKHOCTHBIE NI, HE UCHIOIHSIONINE TpeOOBaHUM cyla O MPEeI0CTaBICHUH
JI0Ka3aTebCTB, o/iBepraoTcs mrpady B pazmepe 10 10 ycTaHOBIEHHBIX (peepanbHbIM 3aKOHOM
MUHHUMAJIBHBIX pa3MepOoB OIuIaThl Tpyaa (nanee — MPOT).

bnuskue no copepkaHUIO MONOKEHUST COAEPHKATCS Takke B ApOUTpakHOM Ipolieccyallb-
HOM Kojiekce P®, KOTOPBIM YCTaHOBIIEHO, YTO 00S3aHHOCTH JIOKa3bIBAHMS 0OCTOSTENBLCTB, MOCITY-
KUBIIMX OCHOBaHUEM I MPUHATUS OCIAPUBAEMOI0O aKTa, 3aKOHHOCTH OCHApHUBAEMBbIX pelle-
HUH U aelicTBui (0e31eiCTBHS ) TOCYAapCTBEHHBIX OPraHOB, OPIraHOB MECTHOIO CaMOYIIPaBIICHUS,
MHBIX OPT'aHOB, JOJKHOCTHBIX JIML], BO3JIaraeTCsl Ha OpraHbl U JIMLI, KOTOPbIE IPUHSUIA OCIIapHUBa-
€MBIH aKT, peleHne, COBEPIIIIN OcliapuBaeMble IeicTBHs (Oe3neiicTBue). Ha opraH, TomKHOCT-
HO€ JIMIIO, KOTOPbIE MPUHSIM aKT, BO3JIAraeTcsl TakkKe 00s3aHHOCTh JTOKa3bIBaHHsI COOTBETCTBUS
OCIIapuBaeMoOro akTa (hezeparbHOMy KOHCTHTYIMOHHOMY 3aKOHY, (pe/iepatbHOMY 3aKOHY U HHOMY
HOpPMaTHBHOMY NPAaBOBOMY aKTy, UMEIOIIUM OO€NbIIYIO IOPUANUECKYIO CUITY, HAJIMUUS Y OpraHa
WIN JOJDKHOCTHOTO JIMIIA HAJUIeXkKAIIKUX MTOJTHOMOYMM Ha IPUHATHE OCIIApUBAEMOT0 aKTa, a TAKXKe
00CTOATENBCTB, MOCITYKUBIIUX OCHOBAHUEM JUJISl €TO IPUHSITHSL.

Crnenyet OTMETUTh, UTO Ha IPAKTUKE TAKOE «BBIPAaBHUBAHUEY MPOLECCYaTbHBIX BO3MOXKHO-
CTCH CTOPOH MyOIMYHO-TIPABOBOTO CIIOpA BEChMa CEPhEe3HO CIOCOOCTBYET 3(h(HEeKTUBHOMN Cye0-
HOM 3alUTe NpaB I'paxkJaH U CyObEKTOB SKOHOMHUYECKOU AESITEIbHOCTH, YEMY CBUJETEIBCTBYET
cyneOHast CTaTUCTHKA.

UpesBpluaiiHO Ba)KHBIM JJISl TOTO, KTO PAaCCUMTHIBAET Ha Cy[AEOHYIO 3allUTY, SIBJISETCS TO,
YTO 3aKOHO/IaTEJIbCTBOM IIPEyCMOTPEHA BO3MOKHOCTD alleJIIIUOHHOTO U KaCCAllMOHHOTO Iepe-
CMOTpa CYZIOM BBILIECTOSALIEH MHCTAHLIUU Cy[A€OHOTO PELIeHMs], IPUHATOrO CyA0M HUKECTOSILEN
MHCTaHIMU. TeM caMbIM UCKIIIOYAETCS MOMEHT HEOOBbEKTUBHOTO MOJX0/1a CYJIbH K OLIEHKE 00CTO-
SATEJBCTB CIIOpa U 00ECTICYNBACTCS BRBIHECEHUE UM 3aKOHHOTO 1 000CHOBAaHHOTO CyJIeOHOTO pere-
Hust. CTOpOHA, MOJIararomias, 4YTo Cy/ NepBOil HHCTAHIMH ObLIT HECTIPABEIJINB M BBIHEC HENPABUITb-
HBII TI0 OTHOILIEHHIO K HEH Cy[eOHBIN aKT, MOYKET OCIIOPUTH 3TOT aKT B Cy/I€ BTOPOH MHCTAHIUH.
B sTOM ciyuae, roBopsi HEIOPUIUYECKUM S3BIKOM, CYJl BTOPOIl MHCTAHIIMH (PaKTUYECKU POBEPSIET
KaueCTBO paboTHI Cyza MepBoi HHCTaHIUHU. TakuM 00pa3zoM, CIIop MEXKTy CTOPOHAMH KakK OBl Ipe-
BpALIACTCs B CIIOP MEK/y HEIOBOJIBHON CTOPOHOM M CyJIOM II€pBOM MHCTAHIIUH.

C Touku 3peHHs 0OBIYHOTO IPaXKAAHUHA, TEPMUHBI aneLIAYUs U KACCayusl 8 eparcOaHCcKom
cyoonpouszeoocmee (8 cucmeme cy0o8 ooweti IpucoOuKyuy) T0CTaTouHO OJU3KHU IO CMBICTIOBOMY
conepxkanuto. Cornacuo yactu 1 ct. 320 I'TIK P® ¢ anersaiyuonnom nopsioke ctopoHamMu U Ipy-
UMM JIMLIAMU, YYaCTBYIOIIMMHU B JIeJI€, MOTYT ObITh 00:KaJIOBaHbI pelieHUs MUposbix cyoell B COOT-
BETCTBYIOIIUN pailoHHBIN Cyl. PailloHHBIN cyn mpu oOHapy» eHHH CyneOHON OIMOKM He BIpaBe
BO3BpATHUThH JIEJI0 MUPOBOMY CYJIbE€, a 00s3aH caM CBOEBPEMEHHO €€ MCIIPaBUTh IIyTE€M BbIHECE-
HUS PaBUIIBHOTO aneJUIUOHHOr0 pemieHus. CienoBaTenbHo, 3aa4aMy aneusIIMOHHOTO Mpo-
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M3BOJICTBA SBJISAIOTCA MPABUIBHOE U CBOEBPEMEHHOE PACCMOTPEHUE U pa3pellieHUe aneIsUOH-
HOTO JIeJIa B [EJISX YCTPaHEHUs CyneOHOM OMMMOKH U 00eCIIeUeHUS pean3alii KOHCUHBIX TIeJIeh
CYAOIPOU3BOACTBA, chopMynupoBaHHbIX B cTaThe 2 ['TIK PD.

TepMuH kaccayuss IpUMEHSETCS B TOM Cllydae, KOT/ia pedb UJIET O nepecmompe 60 6mopou
UHCIAHYUU CYOeOHBIX AKMO8, BbIHECEHHbIX OPYeUMU CYOamu, OeticmeylouwuMu 8 Kaiecmee cyod
nepeou uncmanyuu. B coorBerctBum co crarbeil 336 I'TIK PD Ha pemieHus Bcex poCCHNCKHUX
CY/IOB, IPUHSATHIC IO TIEPBOI MHCTAHIINH, 32 UCKITFOUYCHUEM PEIIEHUH MUPOBBIX CyZeH, CTOpOHAMU
U APYTUMHU JIMLIaMH, YYaCTBYIOLIUMHU B JI€JIE, MOXKET ObITh MOAaHa KaccallMOHHasI Jkanoba. Takum
0o0pa3oM, IPOU3BOJICTBO B Cy/I€ BTOPOM MHCTAHIIMK — Ba)KHAsl TapaHTHsI COOMIONECHUS MpaBa rpax-
JIaH Ha CyIeOHYIO 3aIlHTYy.

AnenaIroHHOE U KacCallMOHHOE MMPOU3BOJCTBO B TPAK1aHCKOM IIPOLIECCE SIBIISETCS OTHUM
W3 CPEJICTB peaju3alii KOHCTUTYLMOHHOTO MpaBa Ha Cy/leOHYIo 3amuTy. B HOpMmax nelcTByro-
mero ['pakaaHcKoro mpoueccyaibHOro kojaekca P@ mnpaBo yyacTBYIOIIMX B €€ JIMI] HA Tepe-
CMOTp X JieJia B Cy/I€ BTOPOM HHCTAHIIMK MPEAYCMOTPEHO 10 BCEM KaTerOpHsIM I'pakIaHCKUX Jell.

[ToOyautenbHBIM MOTUBOM JJISl COBEPIICHUS 3aMHTEPECOBAHHBIM JIMIIOM IPOLIECCYaIbHBIX
NEICTBUM, HaNpaBICHHBIX Ha MEPECMOTP pELICHUS, SBISETCS €ro HENmpaBUIBLHOCTb, KOTOpas
MOXXET OBITh IEUCTBUTEIILHON WJIH TPEIOIaracMoi.

[Ipu neficTBUTENbHON HENPABUIILHOCTU PELICHHUS] OHO IOCJE MPOBEPKU C COOIOAECHHUEM
COOTBETCTBYIOLIEH MPOIETypPbl TOJKHO OBITh OTMEHEHO WJIM M3MEHEHO CYJIOM BTOPOIl MHCTaH-
uuu. Ecnu cyObeKkTuBHBIE IPEICTaBICHUS O HENPABUILHOCTH PELICHHS 3aUHTEPECOBAHHOTO B €T0
MIEPECMOTpE JIULIA HE COOTBETCTBYIOT JEHCTBUTENBLHOCTH, IIPOU3BOJCTBO 110 NIEPECMOTPY B arei-
JSIIMOHHOM HJIM KAacCallMOHHOM Cy/I€ 3aBEpILAETCsl MOATBEPKICHUEM MPAaBUILHOCTU PEIICHHUS.
AHOMaNBbHOCTb Pa3BUTHS POLECCA 3/IECH 3AKIIOYAETCS B TOM, YTO 3aKpEIJICHHbIE B HOpMax IpaBa
1 00s13aTeNbHBIE JJIs1 BCEX CyOBEKTOB ITpoLiecca 1IeNId CyI0NPOU3BOICTBA ObLIIN HEMTPABMIIBHO 0CO-
3HaHbI JTUOO CyI0M (B Ciy4yae OMMOOYHOCTU PELICHHUS), JINOO JIUIIOM, [0 MHUIIUATHBE KOTOPOTO
B030YK/1aeTCsl IPOU3BOICTBO 110 POBEPKE 3aKOHHOTO U 0OOCHOBAHHOTO PEIICHUS.

B amennsunoHHOM WM KacCallMOHHOM MOPSAKE MOTYT ObITh IMEPECMOTPEHBI HE TOJIBKO
pelIeHrs, HO M 3HAauMTeNbHAsI YacTh ONpEAeNeHUI Cy/ia MepBOod MHCTAHIUHU, KOTOPBIMU pa3pe-
LIAI0TCS MpoLecCyalibHbIE BOMPOCHI, BOZHUKAIOIIKE MPU pa30oupaTenbeTBe nena. VX HenpaBuib-
HOE pa3pellleHne TaKKe HapyllaeT HOpMaJIbHOE pa3BUTHE MPOLIECCa, CO3AAET YyIPo3y peanu3alnn
3aKpETJICHHBIX B 3aKOHE KOHEUHBIX 1I€JIeH CYI0NpOU3BOICTBA UM BOOOIIE MPENITCTBYET caMO
BO3MOXKHOCTH UX pealli3allii, Kak 3T0 ObIBAaET, HAIpUMEp, MPU HEOOOCHOBAaHHOM OTKa3€ B BO3-
Oy>XIIeHUH Jiea.

Kax mokaswiBaeT cymeOHas CTaTHCTHKA, TIO OOJBIIMHCTBY JIeJ PEIICHHE B CyIe TMEpPBOI
WHCTAHIMHU HE OCIIApUBAETCsl CTOPOHAMU U 3aBEPILIAET CyJONPOU3BOJICTBO.

CoBeplilIeHHO WHOE COJIepKaHue HECYT TEPMUHbBI aneiiayus u Kaccayus 6 apoumpaxnchom
cyoonpouszeoocmee (6 cucmeme apoumpaddcuvix cyoos). He BmaBasch moapoOHO B 3TO pa3ii-
4ye, OrPaHUYMMCsI TOJIBKO 3aMEYaHHEM, YTO anesuUIALUOHHAs HHCTAHIIMS B CUCTEME apOUTPaskHbIX
CYIOB — 9TO CaMOCTOSTENbHBIN OpraH CyAecOHOW BJIACTH — apOMTPaKHBIN aNeJUIAIIMOHHBIN CYI,
JEHCTBYIONINI B paMKaxX aneJuIiHuOHHOT0 okpyra. COOTBETCTBEHHO, KacCallUOHHAsT MHCTAHIUS
TaK)Ke SBJISIETCS CaMOCTOSTENIbHBIM OpraHoM cyAeOHOH BiacTu — (penepanbHblii apOUTpaXHBIN
KaCCallMOHHBIN CyJI, IEUCTBYIOIIMN B paMKax KacCallMOHHOTO OKpyTa.

Koneuno, npencraBieHHbIN BbIIIE MOPSAJOK PACCMOTPEHUS B CyJ€ IPaXKIaHCKO-TIPABOBBIX,
YTOJIOBHBIX M MyOJUYHO-IPABOBBIX CIIOPOB — 3TO JOBOJBHO YHPOIIEHHAs CXeMa, HO OCHOBHbBIE
MPUHLMIBI GYHKIIMOHUPOBAHUS MEXaHU3Ma Cy1e0HOM 3aIuThl OH niepeaet. [IpuBenem ocHOBHbBIE
MIPUHIIMIIBI CYI€OHOM 3alUThI:

1. Kaxxap1ii mMeeT nmpaBo Ha CyIeOHYI0 3aiuTy. J{J1s 3TOT0 JOCTAaTOYHO TOIBKO CBOETO JKea-
HUS U, €CTECTBEHHO, IOPUINYECKUX 3HAHUM.

11



I T. EpmownH. «Mgem B cyq. paxkgaHckoe geno»

2. K cyneOHoii 3a1nTe CBOUX MpPaB U OXPaHAEMbIX 3aKOHOM UHTEPECOB MOXKHO IPUOETHYTh
TOJIBKO TOT/Ia, KOT/Ia TBOE MOBEIEHNE HAXOUTCS B PaMKaxX, YCTAHOBJICHHBIX 3aKOHOM, T. €. KOI/a
caM JeiCTByelllb B COOTBETCTBUM C YCTaHOBJIEHHBIM IPaBUJIOM. B 3TOM U TOJBKO B 3TOM cilydae
Thl HAXOJIUIIBCS MOJ1 3aLUTON TOCYIapCTBa.

3. BeIHOCH cIOp Ha pacCMOTPEHHE Cy/1a, OIHA CTOPOHA Kak Obl 3asBIISIE€T rOCyAapCTBY O TOM,
YTO JIpyTras CTOpOHA MpeHeOperia BO3JIOKEHHBIMH Ha Hee 0053aHHOCTSIMH I10 MPABOOTHOIICHHIO.
Cyn xak opras rocyaapcTsa, paccMarpuBasi CIiop, UCXOIUT U3 TOTrO, YTO HAPYLIUTEIb HE MPOCTO
YIIEMJISIET TBOM COOCTBEHHBIN YaCTHBI MHTEPEC U IPABO, HO U MTOCSTACT HAa yCTaHOBIICHHBIH TOCy-
JApCTBOM TMOPSTIOK. YaCTHBIN KOH(IUKT, IIEPEHECESHHBIN B 3aJ1 CyIeOHOTO 3aceIaHusl, BO3BOIUTCS
TEM CaMbIM Ha YpPOBEHb KOH(IUKTA MEX1y HapylIUTEIEM U rOCyJapCTBOM, YCTAHOBUBILUM JjaH-
Hble TpaBuia. COOTBETCTBEHHO CYJI, pacCMaTpUBasi TaKoi, Ka3ajuoch Obl, CyrybO YacCTHBIM KOH-
(GIIUKT, 3aIUIIAET HE3BI0JIEMOCTh TOCYAaPCTBEHHOTO TIOPSIIKA.

4. BO3MOXHOCTh MepecMoTpa CyAeOHOro aKTa Cyla MepBOM MHCTAHIIMHM B BBIIMIECTOSIICH
WHCTAHIIMU SBJISIETCS TapaHTHENW 00ecleueHrs ero 3aKOHHOCTH U 000CHOBaHHOCTH.

5. IlpuHynuTenbHOE UCTIONHEHNE CYJEOHOTO PEIIEHUsI — 3TO Takke 00s3aHHOCTh rocyaap-
CTBa, BHITEKAIOLIAsl U3 IMPUHIUIIA OXPAaHbl YCTAHOBJIECHHOI'O 3aKOHOM IOPSIIKA.

3. MpuHUMNbLI cyaebHOM BnacTu

W3 Tpex BeTBel rocy1apCTBEHHOM BIACTH Cy[cOHAs BIACTh SIBIISICTCS HANOOJIee IEMOKpaTHY-
HOM, BCEr/a HalpaBJIEHHOM K MOTPEeOHOCTAM 00IIEeCTBa U MPOCTOro rpakaaHuHa. OCoOEHHO ITO
IpOSIBIISIETCS B chepe pa3pemieHust TPaskIaHCKO-IIPABOBBIX (SKOHOMUYECKHMX) CIIOPOB. 31ECh CYI
SIBIIIETCS €IMHCTBEHHOM BJIACTHOM CTPYKTYpOW B CHCTEME IOCYAapCTBa, KOTOpas MPUBOAUTCS B
JIEICTBHE MO BOJIEU3BSABICHUIO IPOCTOTO IPaKJaHNHA WM CyObEKTa IPEeAIPUHUMATENLCKON Aesl-
TEIbHOCTH.

O10, moXanyid, Hanbosiee spKo 00O3HAYaET MECTO M PONb Cyla B CHCTEME rocynap-
CTBEHHO-BJIACTHBIX HHCTUTYTOB.

OCHOBHOE KaueCTBEHHOE OTIMYNE JICATEIILHOCTH OPTaHOB Cy/lIeOHOM BIIACTH OT ACATEIHHO-
CTH APYTUX OPraHOB rOCyJapCTBEHHOM BIACTH B I'PaXX/1aHCKOW (3KOHOMHYECKOI) cdepe uenoBe-
YECKON JEeATEIbHOCTH 3aKJII0YAETCS B TOM, YTO ABWXKYILEH CHIIOH, «3aIlyCKAIOIIEH» MEXaHU3M
Cyz1e0HOTrO IpoLecca, IBISETCs] HEOCPEICTBEHHBI HHTEPEC KOHKPETHOTO I'paklaHnHa (CyObeKTa
SKOHOMMUECKOH AestenbHOCTH). Cyl, 32 HEOOJIBIINM UCKIIOUEHUEM, KAaCAIOLUMCS, TaK CKa3aTb,
«CaMO3aLUTBI», HE BIPAaBE HHUIIMUPOBATH COOCTBEHHYIO AESITEILHOCTD IO OCYLIECTBICHUIO IIPa-
BOCY/IUS.

Jleno nBUXKET 3aMHTEPECOBaHHAsI CTOPOHA — 3TOT OCHOBHOM MPHUHLMII ITPEITPUHUMATEIb-
CKOM (9KOHOMMYECKOM) NEATENIbHOCTH KaK HEJb3s JIy4llle CO3BYUYEH MPUHIUIIAM I'PakJaHCKOTO U
apOUTPaKHOTO CYHAOIPOU3BOICTBA.

B cuny sToro npuHIMna, IEHCTBYS «M3BHE» TOCYIAPCTBEHHO-BIACTHOM CyIeOHOM CHCTEMBI,
TPpaXAaHUH WIN CyOBEKT SKOHOMHUYECKOH IESITEeNbHOCTH 3aCTaBJSET €€, B XOPOILIEM CMBbICIIE
3TOrO CJI0BA, PEAJIM30BbIBATH BECH 3aJ10)KEHHBIM KOHCTUTYLIUOHHBIN MOTEHIIMAJ IPABOBLIX CPE/ICTB
3alUTHI IPAB U OXPaHSIEMbIX 3aKOHOM HHTEPECOB.

B 1O Bpems kak IOMKHOCTHBIE JIMLA BCEX OCTAJIbHBIX OPraHOB rOCYJapCTBEHHON BIAacTU
UMEIOT JIOCTaTOYHO LIMPOKHE MPAaBOBbIE BOZMOKHOCTH BBIOMPATh JUHHUIO CBOETO MOBEAEHUS I10
OTHOILIEHUIO K 3asBICHUI0 CyObEKTa 3KOHOMUYECKOM NEATEJbHOCTU O HApyIIEHWU €ro IMpas,
UCXOJISl U3 CBOETO YCMOTpEeHHUs. J(OJPKHOCTHBIE JIMIA OPTaHOB Cy[I€OHOM BJIACTH JIMLIEHBI TAKOU
BO3MOYKHOCTH B CHJTy 3aKOHOJATEIbHOIO PEryJIMPOBAaHUS BCEro IMpoliecca CyI0IpPOU3BOICTBA OT
MOMEHTA MOCTYIJICHUS 3asBICHUS 10 OKOHYATEIbHOTO pa3peLIeH sl CIIOpa M0 CYIIECTBY U MCIIOJ-
HEHUS IPUHSTOTO Cy/1Ie0HOT0 pelieHus. 3aKOH PETryIupyeT NPAaKTUIECKU BCE AEUCTBUS TOJIKHOCT-
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HBIX JIUI] B IPOLIEAYypE BO30YKIEHUS CIIOpa, €ro Cy[eOHOro pacCMOTPEHMUS, IPUHATHUS 110 CIIOPY
CyneOHOT0 aKTa U €ro UCIIOJIHEHHUSI.

[epconndukarust Tocy1apCTBEHHO-BIACTHBIX MPABOMOYMN C OJHOBPEMEHHBIM 3aKOHO/IA-
TEIbHBIM YCTAHOBJIIEHHEM CyAE€OHOro IMpolecca TakKKe NPUHLUIUAIBHO OTIMYAET CYAEOHYIO
BJIaCTb OT BCEX MHBIX BIACTHBIX MHCTUTYTOB. Benb cyneOHoe perieHne — BCeraa peleHue, IpuHs-
TO€ KOHKPETHBIMH JIMIIAMH, O0JJa4eHHBIMH TOCY/IapCTBEHHO-BIACTHBIMH ITPABOMOYHSAMH, B 0OJIh-
10€ 3HaYE€HHE B 3TOM CUTYyallMU UMEET TaK Ha3bIBAEMOE CY/IEHCKOE YCMOTPEHUE, KOTOPOE BCEra
HOCHUT OTTEHOK NEPCOHUPUIIMPOBAHHOCTH.

OpHol n3 BakHENIINX 0COOEHHOCTEN CyeOHO BIacTU ABISETCS BO3MOKHOCTb IPOBEPKHU
CyneOHOro aKkTa, MPUHATOTO B OJTHOM Cy1eOHON MHCTAHIIUHU, B BBIILIECTOSIICH Cy/1e0HO MHCTAaHITUN
B MIOPSJIKE anesuIAluY, KacCaluu U Haa30pa.

Bce 3t 0COOEHHOCTH OpraHU3aIMOHHOTO MOCTPOCHUS W (PYHKIIMOHUPOBAHUS SBIISIOTCS
cpeacTBaMH 00eCTI€YeHUs] KOHCTUTYIMOHHBIX TPUHIIUIIOB JIESTEILHOCTH paBocyaus B Poccwmii-
ckoii denepanyu, B UUCiIe KOTOPHIX HauOoJIee BaKHBIMHU SIBJISIIOTCS CIIEAYIOLINE, 3aKPEIJIEHHBIE B
Konctutynuuu PO u pa3Butsie B psiie 3aKOHOB:

1. Cynpu HE3aBHCUMBI B TOMYHMHAIOTCS TONbKO KoHcTuTynmu PO u denepansHoMy 3akoHy
(ct. 120 Koncturynuu P®).

2. Cynpu HecMeHsieMbl. [TomHOMOouns CyibU MOTYT OBITh IPEKPAILEHbI WIIA IPUOCTAHOBIIEHbI
HE MHAYe KaK B IMOPS/IKE ¥ IO OCHOBAHUSIM, YCTAaHOBJICHHBIM (pefiepanbHbIM 3akoHOM (CT. 121 Kon-
ctutyuuu PD)

3. Cynpu HeTpUKOCHOBEHHBI. Cyzibsi HE MOXET OBITh MPHUBJICYCH K YTOJIOBHOW OTBETCTBEH-
HOCTHU MHAa4Ye KaK B IMOPSIKE, onpenensieMoM (denepanbHbiM 3akoHoM (cT. 122 Koncrturyuu PO).

4. Pa30upaTenbCTBO A€ BO BCEX Cyaax OTKpbIToe. CirymaHue Jena B 3aKphITOM 3acelaHuH
JIOTIYCKAaeTCsl B ClIydasix, IPeAyCMOTPEHHBIX (penepanbHbIM 3akoHOM (CT. 123 Konctutyuuu PO).

5. Cynonpou3BOJCTBO OCYIIECTBISAETCS HA OCHOBE COCTA3aTE€IbHOCTU U PaBHONPABUSI CTO-
POH.

6. JIuna, BUHOBHBIE B OKAa3aHWU HE3aKOHHOTO BO3/AECUCTBUS Ha Cy/lEH, MPUCSHKHBIX, HAPOI-
HBIX U apOUTPaKHBIX 3ace/1aTeNIel, y4aCcTBYIOIINX B OCYIIECTBICHUH IPABOCY/ANS, a TAKXKE B UTHOM
BMEIIATENbCTBE B ACSITEILHOCTD Cy/J1a, HECYT OTBETCTBEHHOCTb, IPEYCMOTPEHHYIO (hefiepaabHbIM
3akoHOM. [IprcBoeHue BIacTHBIX MOJTHOMOYMM Cyla HaKa3bIBa€TCsl B COOTBETCTBUH C YTOJOBHBIM
3aKOHOM.
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Il. na yero Ham Hy>XeH cyA

OO01enpuHsTOE elle C COBETCKUX BPEMEH MPEACTABICHUE O CYIe KaK 0 KapaTeIbHOM OpraHe
roCcyJlapCTBa COBEPILIEHHO HE OTPAXaeT €ro COBPEMEHHOW pOJI B JKU3HU 3aKOHOMOCIIYIIHOTO
rpaxkJaHvHa. B npenpinyniem paszaene paccka3aHo O MECTE Cy/la B POLECCE 3AIMThl HAPYILIEHHBIX
IPaB ¥ OXpaHsAEMBIX 3aKOHOM HHTEpecoB. PaccMoTpeHHas cxema oTpaskaeT TOIBKO YacTh PyHKIUN
cyza no obecnedeHuro cyaeoHoi 3amuThl. Eciu Mbl BHUMaTENbHO IpoUnTaeM XoTs Obl [ paxaan-
ckuii kogexkc PO wnu [paxkaanckuii npoueccyanbHblil koneke PO, To Mbl yBUIUM HHBIE PYHKINUN
CyZa, KOTOPBIX JOCTAaTOYHO MHOTO.

[TonsiTHE IPABOBOTO TOCYAAPCTBA BKIIOYAET B C€0s1 MOCTYIIAT, YTO HE MOXKET OBITH cep nes-
TEJIbHOCTH, CIIOPBI B KOTOPBIX HETIOABEAOMCTBEHHBI CY/Y.

B o0miem Buae MOXKHO pa3rpaHUUUTh POJb Cyla B HAILEH KU3HU IO CIEIYIONINM Harpas-
JICHUSIM

paccyIuTh I'pa)xAaHCKO-IIPAaBOBOI CHOp MO MOBOJY IMPAaBOMEPHOCTH MOBEACHUSI OJHOW W3
CTOPOH U 3aIllIUTUTh CTOPOHY, UbU MIPaBa U OXPAHSIEMbIE 3aKOHOM MHTEPECHI OKA3AIUCh YIIEMIICH-
HBIMU HEBBITIOJTHEHHEM 0053aTelbCTB, MPUHATHIX CTOPOHAMH IO TPaXkKIaHCKO-IIPABOBOMY JIOTO-
BOpY;

pacCyIuTh CIOP YTOJOBHOTO WJIA aAMUHUCTPATUBHOTO XapakTepa, B KOTOPOM COOTBETCTBY-
IOIIMKA OpraH WCIOJIHUTEILHON BJIACTH, OOSI3aHHBIN CTOSTh HAa CTPa)Ke MPaBOIOPsIKa U 0OIIIe-
CTBEHHBIX UHTEPECOB, BHIHOCUT CBOM MOJO3PEHUS OTHOCUTEIHHO BUHBI TPAK/IaHMHA HA PACCMOT-
penue cyna. B aTom ciydae cya mpoBoauT cyaeOHOe paccieioBaHUE, OLEHUBACT 10KA3aTENbCTBA
CTOPOHBI OOBUHEHHMSI U CTOPOHBI 3aIIUTHI, YCTAHABINBAET, HACKOJIBLKO 000CHOBaHBI (MK HE 000C-
HOBAaHbI) BBIZIBUHYTHIE TPOTUB TPakIaHWHA OOBUHEHMS, U BBIHOCUT CBOU BEPIUKT, JINOO 0OBUHU-
TEeNbHBIN, TN00 onpaBaareabHbId. CIenyeT OTMETUTD, YTO POJIb Cy/a 3/1€Ch HE TOJIBKO B TOM, YTOOBI
HaKa3aTh YTOJIOBHOTO MPECTYMHUKA, HO U B TOM, YTOOBI 3aIIIUTUTh HEBUHOBHOTO. [Ip1 3TOM BakHO
y4ecTb, YTO HEJb3sl HaKa3aTh TOTO, Ybsl BUHA HE MOJATBEPKICHA JT0Ka3aTebCTBAMHU, JTOOBITHIMU
3aKOHHBIM CIIOCOOOM;

00ecreunTh 3alUTy IPaB U 3aKOHHBIX HHTEPECOB IpakaaH (FOPUIUUYECKUX JIHII) B IMyOmmny-
HBIX OTHOLUEHUSX, T. €. B OTHOLLIEHUAX C TOCYAapCTBOM.

B cyne, B yacTHOCTH, paccMaTpUBaIOTCS JieNa MO 3asBICHUSIM 00 OCMapUBaHUM PEIICHUN
U JeiicTBuii (Oe31eiicTBHS) OpraHOB rOCYJapCTBEHHOM BIAacTH, OPraHOB MECTHOTO CaMOyIIpaBiie-
HUS, TOJDKHOCTHBIX JIUL], TOCYJaPCTBEHHBIX 1 MYHULIUNIAJIBHBIX CYKAUIUX, IO 3asIBICHUSIM IPax-
JlaH, OpraHu3alui, IpoKypopa o0 oCrapMBaHUU HOPMATHUBHBIX MTPABOBBIX AKTOB MOJHOCTHIO HIIN
B YACTH, MO 3asBJICHUSAM O 3allUTe U30UpaTeIbHBIX MIPaB WM MpaBa Ha ydacTue B pedepeHayme
rpaxad Pocculickoit denepanuu v T. 1.

Kpowme Toro, cya Ham Hy>KeH 1 IPU PELICHUH MHOXKECTBA KUTEHCKUX mpobnem. Tak, Hanpu-
Mep, B CyJIe pacCMaTpHUBAIOTCS Aefia 0co00ro MPOU3BOICTBA — A€, IPSIMO ONpPEeICHHBIE 3aK0-
HOM, TI0 KOTOPBIM OTCYTCTBYET CIIOp O MPaBe, HO [0 HUM HEOOXOAMMO MOATBEPAUTh HATHUNE HIIN
OTCYTCTBHE IOPUIUYECKUX 00CTOATEIHCTB, UMEIOIINX 3HAYCHHUE JIJIsI BOSHUKHOBEHHSI, U3MEHEHUS
WIN TPEKpalleHus MpaB rpaXkKiaaH U opranu3anuii. /lena ocoboro mpousBoACTBa UMEIOT CYIIIe-
CTBEHHBIE OTJIMYHMS OT JIeJI, PACCMaTPUBAEMBbIX B HCKOBOM ITpou3BojicTBE. [10 JaHHBIM KaTeropusam
JIeJ1 OTCYTCTBYET CIIOP O MPaBe MEKIY 3aMHTEPECOBAHHBIMU JIMI[AMU, B CBSI3U C UEM CYJ1 HE pa3pe-
n1aeT Kakux-11udo CIopoB, a TaKKe B MPOIIECCe OTCYTCTBYIOT CTOPOHBL. Bo30yxaeHue nena mnpo-
W3BOJUTCS MO UHUIMATUBE 3asIBUTENIS, B KAUECTBE KOTOPOrO MOTYT BBICTYyNaTh JIUIA, YKA3aHHbBIC
B OTHOIIICHUU OTACIbHBIX KaTeropuil 1eJ 0co00ro MpOU3BOICTBA, ITyTEM MOAAYH 3asIBICHUS, TPE-
00OBaHUs K KOTOPOMY IPEIYCMOTPEHBI B CIICIIUATBHBIX HOPMaX.

B nopsinke oco6oro mpou3BOACTBA Cy pacCMaTPUBAET Jea:

00 ycTaHOBIeHUU (HaKTOB, UMEIOIIUX OPUIUIECKOE 3HAUCHUE;
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00 ycbIHOBIIEHUH (yI0UepEHUN) PEOCHKA;

O MPU3HAHUU IpaKAaHUHA OE3BECTHO OTCYTCTBYIOLIUM WJIH 00 OOBSBIECHUM I'pa)kJaHUHA
YMEpLINM;

00 orpaHM4eHHH JeecnOoCOOHOCTH TpakJaHWHA, NPU3HAHWU TPaXJaHWHA HEAEEeCcHocoO-
HbIM, 00 OrpaHUYEHUU WJIM JIMLIIEHUH HECOBEPIIECHHOJIETHETO B BO3PACTE OT YETHIPHAALIATH /0
BOCEMHA/ILIATH JIET IIPAaBa CAMOCTOSTENBHO PACHIOPSKATHECA CBOUMHU JTOXOaMU;

00 0OBSIBIEHNN HECOBEPLIEHHOIETHETO MOTHOCTHIO €ECIOCOOHBIM (3MaHCUIIAINN);

O TIPU3HAHWH JBIKMUMOHM BelM OECXO35IiHON M NMpHU3HAHWU IpaBa MYHHIMIIAIBHON COO-
CTBEHHOCTHU Ha 0€CXO034MHYI0 HEIBUKUMYIO BEIllb;

0 BOCCTAHOBJIEHUH IIPAB 10 yTPauy€HHBIM IEHHBIM OyMaraM Ha IpebsIBUTENS WU OPJAEPHBIM
LEHHBIM Oymaram (BbI3bIBHOE MPOU3BOJICTBO);

O MPUHYIUTENIBHON rOCNUTAIN3alUU IPAKIAHNHA B IICUXUATPUUYECKUN CTallMOHAp U MpH-
HY/AUTEIBHOM ICUXUATPUUECKOM OCBUAETEIbCTBOBAHUN;

0 BHECEHMH HCIIPABJICHUI WM U3MEHEHUH B 3aMCH aKTOB I'Pa’kJaHCKOT'O COCTOSIHMS,

0 3asBJICHUSIM O COBEPIIEHHBIX HOTAPUAIBbHBIX AEUCTBUAX UM 00 OTKa3e B UX COBEpILe-
HUU;

T10 3as1BJICHUSIM O BOCCTAHOBJICHUU YTPAYEHHOIO CY€OHOIO IPOU3BOACTBA.

denepanbHBIMH 3aKOHAMH K PACCMOTPEHHUIO B TMIOPSIKE 0COOOTO MPOU3BOICTBA MOTYT OBITH
OTHECEHBI U JPyTHE Jela.

3aKoHOAATEIbCTBOM IPEYyCMaTPUBAETCS U PSIA IPYTHX CIIydaeB, B KOTOPBIX CYly KaK OpraHy
TOCYIapCTBEHHOHM BJIACTH BMEHSETCS B OOS3aHHOCTH ITyOJHMYHOE PACCMOTPEHHE TEX MM MHBIX
YKU3HEHHBIX CUTyallMil U IPUHATHE IO HUM OT UMEHH roCyapCTBa COOTBETCTBYIOLIUX PEILICHUH.
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lll. MyTeBOAUTENbL NO cyaebHoU cucteme Poccum

CoBpemenHnas cyaebHas Bnacth B Poccuiickoit @enepanuu npeacTaBieHa 4YeThIpbMs caMo-
CTOSITEIIbHBIMU COCTAaBIISIOIIAMU:

Koncturyunonnstiii Cyn PO, HedopManbHO HaXOIAIUICS BO TNIaBe BCel Cy1eOHOM CUCTEMBI
Poccuiickont @enepanuu;

COBOKYITHOCTh KOHCTUTYIIHOHHBIX (YCTaBHBIX) cyZ0B cyObekToB Poccuiickoit denepannu;

CUCTeMa CyJI0B 001l FOpUCAUKIINH, Bo3TaBnsiemas BepxoBueiM Cynom PO u opranuszau-
oHHo oOecnieunBaemas CyneOubiM enapramentom npu BepxosHom Cyne PO;

cucTema apOUTpakHbBIX Cyl0B, Bo3masiseMast Beiciium ApOutpaxkubiM Cynom PO.

HecMoTps Ha TO 4TO Kaxkaast U3 3TUX COCTABISIONIUX OPraHU3alMOHHO 000CO0IeHa, ClIeayeT
OTMETHUTh, YTO B OCHOBE Ka)JI0H Jiexar oOIIKe MPHUHIIMIILI, 3aKperyieHHble Kak B KoHcTuTynun
P®, Tak u B pssie 3aKOHOIATEIbHBIX aKTOB.

UYro >xe coboii mpeacTasiser cynedHas cucreMa Poccru B 1IENIOM U KaxKaasi U3 €€ COCTaBIIA-
IOIIMX Ha COBPEMEHHOM 3Talle pa3BUTH?

1. KoHcTutyumoHHbin Cyn Poccumnckon depepauum

B cocraB Koncturynuonnoro Cyna P® Bxogut 19 cyneit. Crpykrypa KoHCTUTYLIHOHHOTO
Cyna P® Bxutrouaet B ce0s Be MasiaThl, 001 Jal0I1e OTMHAKOBBIMU TPABOMOYHUSMU MO OCYIIIECTB-
JICHUIO KOHCTUTYIIMOHHOTO npaBocyaus. [1o oTaenbHbIM BUIaM KOHCTUTYLHMOHHBIX criopoB Kon-
ctutyuroHHbIi Cyn PO npuHuMaet peleHre B IOJTHOM cocTaBe Ha 3acenanu [1nenyma Koncru-
TyuuonHoro Cyna PO.

B cdepe 3amuTs! mpaB u cBoOo1 uenoBeka u rpaxaannna B Poccun Koncrutyunonnsiii Cyn
PO apnsiercs, moxkanyii, Hanbosee 3aMeTHBIM JJIs1 00IIecTBa CErMEHTOM cyaeOHOi cuctembl. Bos-
MOKHOCTb COBPEMEHHOT'0 I'pakjaHuHa POCcuu B KOHCTUTYLIMOHHOM CYZIOITPOU3BOICTBEHHOM IIPO-
1[ecce OCIOPUTH JII000H 3akoH Ha cooTBeTcTBHEe KoHcTuTymun PO yHuKanbHa, eciu paccMaTpu-
BaTh BCIO poccHiicKyto uctoputo. [Ipaktnuecku kaxaoe npunumaemoe KoncturynuonasiM Cynom
P® pemenune — 3710 He TONBKO MOILHBIN apryMEHT YKPEIUIEHUs AEMOKPATUH U ITPaBOBOTO rocyaap-
CTBa, HO ¥ BO3MOXKHOCTb HAaITOJIHEHHSI KOHKPETHBIM cojiep:kanueM nonoxennit Koncrurynuu PO,
Ka)KyIIMXCS TO1Yac JAEeKIapaTUBHBIMU.

Heouennma pons Konctutyunonnoro Cyna PO B mpakTH4ecKOM BHEIPEHUU B IOpUIAYE-
CKHMI1 000POT TOJXO/IOB K OLIEHKE 3aKOHOB C TOYKH 3PEHUS MX MPaBOBOro conepkanusi. CooTHO-
IICHUE MpaBa U 3aKOHa (COJepKaTeIbHO-IPABOBOM aCcIEKT) — KIIIoueBas mpoliemMa TEOpHH Mpasa,
TeCHeHIIMM 00pa3oM CBsA3aHHAS C MPUHLIUITUATBHBIMU BOIIPOCAaMH CyAeOHOM BIAcTH, TaK Kak B
MIPaBOBOM IrOCyJapCTBE UMEHHO CyAeOHOM BIACTH BPY4alOTCS MOJHOMOYHS 10 KOHTPOJIO 32 Ipa-
BOBBIM COJIEP>)KAHHEM 3aKOHOB. 1 IMEHHO 3TH MOJIHOMOUHS CYIIECTBEHHO U3MEHSIOT MOJI0KEHUE
CyneOHOM BIACTH B CUCTEME MyOIHMYHO-TIOIMTUIECKON BIIACTH, T. €. MPEBPAILAIOT €€ B «HACTOA-
IIY0» BJIACTh.

UYro xe kacaercs nonoxenus Koncrurymuonnoro Cyna P® B camoii cyneOHOI cucteme,
€ro poJii U MecTa B CUCTEMe Cy[eOHOIl BIacTH, TO OHa BechMa cBoeoOpa3zHa. OCOOEHHOCTh MOJI0-
xenust Koncturynmonnoro Cyna PO B cucreme cyneOHOI BIacTH cBsi3aHa ¢ TeM, 4To HU KoH-
ctutyuueit PO, nu 3akonoMm o Koncrtutynmonnom Cyzne He ycTaHOBIEHO, YTO KOHCTUTYIIMOH-
Hblid Cyn PO siBrisieTcs BBICIIUM OpraHoM CyeOHOM BIaCTH MO OXpaHe KOHCTUTYIHOHHOTO CTPOSL.
[To muenuto cynbu Konctutynnonnoro Cyna PO, nokropa ropuanyeckux Hayk, mpodeccopa H.T.
BenepuukoBa, orcyTcTBHE Takoro nojoxxkeHus B Koncrurynuu PO «BHOCUT HEKOTOpOE HEAOYMeE-
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HUE OTHOCHUTEIIBHO €r0 ITOJIOKEHHsI B CUCTEME BhICIIMX cy10B Pocculickoit denepanuu 1 Nopox-
JlaeT HeynoOcTBa B paboTe».

Ponp Koncrurynuonnoro Cyna P® kak opraHa KOHCTUTYLIMOHHOTO KOHTPOJISI COBPEMEH-
HOM Poccum upesBpluaiiHO BakHa. HemocpenCcTBEHHBIE YYaCTHUKM PACCMOTPEHMSI KOHKPETHBIX
nen B Koncturynmonnom Cyne P® mpekpacHO 3HAIOT, Kakas KpONOTJIMBas IMpeiBapUTeNbHas
pabota mpoBoauTcs anmnapatoM Koncrurynmonnoro Cyna PO npu moaroToBke fiesa K CIylaHuIo.
Hepenko Koncturynuonnsiii Cyn P® oOpaiaercst ¢ 3apocoM MHEHUS 110 PacCMaTpUBAEMOMY
neny B BepxoBubiit Cyn P® u Beicimit Apourtpaxssiii Cyn PO, npenctaBuTeny KOTOPhIX BBICTY-
NAlOT C M3JI0OKEHHUEM CBOEH TOYKH 3peHHs B Xofe ciymanus nena. He Oymer Gompmmm mpeyse-
JMYEHUEM I10J1ararb, 4T0, B HEKOTOPOU CTENEHH, ONPEACIICHHS X TOCTaHOBIeHU KOHCTUTYIIMOH-
Horo Cyna P® sBASIOTCS IJI010M COBMECTHBIX YCUIINM BCel cyeOHOM cucTeMbl. XOTs HENb3s HE
CKazaTh U O TOM, YTO HE BCETla OKOHYATeNbHbIN cyneOHbIi akT Koncrurynumonnoro Cyna PO 6e3-
OTOBOPOYHO BOCHPUHUMAETCS IPYTUMH BBICIIMMHU CyA€OHBIMU HHCTAHIUSIMHU.

3akoHoM 0 Koncturynmonnom Cyne PO npenycMoTpeHo, 4yTo B koMmrneTeHuo KoHcTury-
nuoHHoro Cyna P® Bxonut nmpoBepka 1o 3anpocy cyaa (cyaa o0iei FOpuCaUKIIMN W apOuTpax-
HOTO cyaa) Ha cooTBeTcTBUE KoHcTuTynuu PO 3akoHa, pUMEHEHHOTO WU MOJIEKAIIET0 TPUMe-
HEHUIO B KOHKPETHOM Jiee. DTO 03HAYaeT, YTO B Cllyyae MPU3HAHUS OCIapUBAaEMOro 3aKOHa He
cootrBercTByrOIMM Konctutynuu Poccniickont @enepanny, OH HE IMOMIEKUT JAIbHEUIIEMY TIPH-
MEHEHHIO U, TaKuM o0pa3oM, B cuiny peweHust Koncturynuonnoro Cyna P® usmensiercss u Bes
nocienyromas cyaeOHas MpakTHKa pa3pemieH s moj00HOro poaa MPaBOOTHOIICHHH.

Cssi3p Koncrutyunonsnoro Cyna P® ¢ cynedHol cuctemoii Poccun nposiBiisieTcst U B TOM, 4TO
CYIIBI B COOTBETCTBUH ¢ 3akoHOM 0 KoHcTuTymmonHom Cyzie MOTYT SIBIATHCS CyObEeKTaMi KOHCTH-
TYLIMOHHOTO Cy10npou3BocTBAa. COMHEHNE B KOHCTUTYLHOHHOCTH 3aKOHA, KOTOPBIM HaJJIEKUT
PYKOBOJICTBOBATHCS MPHU PA3PELIEHUH TOTO WM MHOTO JIea, MOXKET BOZHUKHYTh Y JH000r0 cyza,
paccMaTpUBAIOLIEIO €ro, U B 3TOM ClIy4ae CyJ MMeEeT MPaBO MOCTAaBUTh BOIPOC OTHOCUTEIBHO
nanHoro 3axkoHa nepea Koncturynuonnsim Cynom P®. [Ipuuem Bepxosusiit Cyn P® u Beicinit
ApOutpaxusiii Cyn PO obnamator mpaBom craButh nepen KoncruryumonnsiM Cynom PO Taxoit
BOIIPOC 0€3 CBS3M C PACCMOTPEHHEM KOHKPETHOTO JieNa, a B TOPsIIKe aOCTPAaKTHOTO HOPMOKOH-
TPOJISL.
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KoHel o3HakomuTtenbHoro doparmeHTa.

Tekct npenoctabien OO0 «JlutPecy.

[IpounTaiite 3Ty KHUT'Y LEJIUKOM, KYIIUB IIOJIHYIO JerajabHy0 Bepcuto Ha JIutPec.

Bbe3omacHo omnarute KHUTY MO>KHO OaHKOBCKOM KapToit Visa, MasterCard, Maestro, co cueta
MoOMIBHOTO TenedoHa, ¢ IIaTexHoro TepMunana, B caione MTC unu CsasHol, uepe3 PayPal,
WebMoney, Annexc.densru, QIWI Komenek, 60HyCHbIMM KapTaMH WU APYTrUM ynoOHbIM Bam
CII0COOOM.
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